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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  91 

(Docket  No.  20813,  Arndt.  No.  91-170A1 

Aircraft  Operating  Noise  Limits  for 
Airplanes  Operating  Under  New  Part 
125;  Amended  Date  of  Designation  of 
Applicable  Rules 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule:  Request  for 
comments. 

SUMMARY:  On  October  9. 1980,  the  FAA 
published  its  final  rule  (Amendment  No. 
91-170)  concerning  the  operating  noise 
limits  rule  for  certain  aircraft  operated 
under  new  Part  125,  which  becomes 
effective  February  1, 1981  (45  FR  67258). 
That  rule  designates  the  provisions  of 
the  noise  rule  that  apply  to  particular 
airplanes  on  a  specified  date  before  Part 
125  becomes  effective.  The  date  of 
November  1, 1980,  was  used  because  the 
proposed  amendments  to  the  aircraft 
operator  noise  rule  that  are  required  to 
implement  Title  III  of  the  Aviation 
Safety  and  Noise  Abatement  of  1979 
(Notice  No.  80-7)  were  scheduled  to  be 
effective  before  that  date  and  must  be 
reflected  in  the  noise  requirements  for 
those  affected  airplanes  operated  under 
Part  125.  However,  issuance  of  those 
amendments  has  been  delayed  and,  the 
date  of  November  1, 1980,  is  no  longer 
viable  to  achieve  the  intended  result. 

This  action  amends  the  date  of 
designation  of  applicable  rules  in  new 
§  91.302,  adopted  in  Amendment  No.  91- 
170  to  read  “Nov.  29, 1980."  the  day  after 
the  amendments  to  Subpart  E  of  Part  91 
implementing  Title  III  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
became  effective. 

dates:  Effective  date — February  1, 1981. 
Comments  must  be  received  on  or 
before  March  1, 1981. 

ADDRESSES:  Send  comments  on  the  rule 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-2C4), 
Docket  No.  20813,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 

Or  deliver  comments  in  duplicate  to: 
FAA  Rules  Docket,  Room  916,  800 
Independence  Avenue.  SW., 

Washington,  DC. 

Comments  may  be  examined  in  the 
Rules  Docket,  weekdays  except  Federal 
Holidays,  between  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  N.  Tedrick,  Noise  Policy 
and  Regulatory  Branch  (AEE-110),  Noise 


Abatement  Division,  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Ave.,  SW.,  Washington, 

DC  20591;  telephone  (202)  755-9027, 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  comments  are  invited  on  the 
rule.  It  involves  amendments  to  the 
provisions  that  designate  applicable 
rules  under  §  91.302  to  achieve  the 
intended  effect  discussed  in  the 
preamble  to  Amendment  No.  91-170: 
thus,  it  was  not  preceded  by  further 
notice  and  public  procedure.  When  the 
comment  period  ends,  the  FAA  will  use 
any  comments  received,  together  with 
other  available  information,  to  review 
the  regulation.  After  the  review,  if  the 
FAA  finds  that  changes  are  appropriate, 
it  will  initiate  rulemaking  proceedings  to 
amend  the  regulation.  Comments  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  evaluating  the 
effects  of  the  rule  and  determining 
whether  additional  rulemaking  is 
needed.  Comments  are  speciHcally 
invited  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule. 

Since  the  subjects  and  issues  involved 
in  this  amendment,  were  already  subject 
to  notice  and  public  procedure  on  the 
proposed  rule,  and  this  amendment  is 
necessary  to  achieve  the  regulatory 
effects  contemplated  at  the  time  of 
issuance  of  the  final  rule,  1  find  that 
further  notice  and  public  procedure 
before  issuing  this  amendment  is  not 
necessary. 

Adoption  of  the  Amendment 

Accordingly,  §  91.302  of  Part  91  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  91)  as  adopted  in  Amendment  91- 
170  (45  FR  87259;  October  2. 1960),  is 
amended,  effective  February  1, 1981,  by 
deleting  the  words  “November  1, 1980," 
in  each  place  they  appear  and  by 
substituting  for  them  the  words 
“November  29, 1980,". 

(Secs.  307,  313(a).  601,  603,  604,  and  611. 
Federal  Aviation  Act  of  1958.  as  amended  (49 
U.S.C.  1348,  1354(a],  1421, 1423, 1424,  and 
1431);  sec.  6(c),  Department  of  Transportation 
Act  (49  U.S.C.  1655(c)):  Title  III,  Aviation 
Safety  and  Noise  Abatement  Act  of  1979  (94 
Stat.  50) 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
significant  under  Executive  Order  12044,  as 
implemented  by  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 1979). 
Since  this  regulatory  action  involves 
amendments  that  are  corrective  and  editorial 


in  nature  and  are  needed  to  achieve  the 
substance  of  the  regulation  contemplated 
under  the  final  rule,  the  anticipated  impact  is 
so  minimal  that  it  does  not  warrant 
preparation  of  a  separate  regulatory 
evaluation. 

Issued  in  Washington,  DC.  on  November 
17, 1980. 

Langhome  Bond. 

Administrator. 

[FR  Doc.  8(K>6522  Filed  11-26-80:  8:45  am| 

BILLING  CODE  4910-13-M 


14  CFR  Part  91 

(Docket  No.  20251;  Arndt.  No.  91-171] 

Operating  Noise  Limits  for  Certain 
Turbojet  Airpianes  Engaged  in 
Domestic  or  Foreign  Air  Commerce  in 
the  United  States 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  action  amends  the 
operating  noise  limits  rule  for  airplanes 
engaged  in  United  States  domestic  or 
foreign  air  commerce.  That  rule  applies 
to  operators  of  civil  subsonic  turbojet 
powered  airplanes  having  maximum 
weights  of  more  than  75,000  pounds  and 
standard  airworthiness  certificates  or 
their  equivalents.  Those  aircraft, 
whether  of  U.S.  or  foreign  registry,  are 
required  to  comply  with  at  least  “Stage  2 
noise  levels"  under  Part  36  of  the 
Federal  Aviation  Regulations  in  order  to 
be  operated  to  or  from  airports  in  the 
United  States  after  specified  dates.  The 
Administrator  intends  to  accept  certain 
demonstrations  of  noise  level 
compliance  under  portions  of  ICAO 
Annex  16  noise  standards  that  are  found 
to  be  substantially  compatible  with,  and 
achieve  results  equivalent  to  those 
achievable  under.  Part  36  noise 
requirements.  These  amendments  are 
adopted  under  §  611  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  to 
reflect  Title  III  of  the  recently  enacted 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193;  94  Stat.  50). 

These  amendments  apply  to  foreign 
operators  the  dame  noise  level 
requirements  applied  to  U.S.  operators 
and  generally  require  Final  compliance 
by  1985.  Statutory  extensions  of  the 
compliance  dates  under  specified  terms 
and  conditions  are  also  implemented  for 
both  U.S.  and  foreign  operators.  Those 
statutory  provisions  provide  an 
additional  incentive  to  replace 
noncomplying  two-engine  and  three- 
engine  airplanes  with  the  quieter  “Stage 
3  airplanes”  and  limited  exemptions  for 
two-engine  airplanes  to  protect  air 
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transportation  services  to  small 
communities  in  the  United  States. 

In  the  preamble  to  the  operating  noise 
limits  rule  adopted  in  1976,  the  FAA 
announced  its  intention  to  take 
additional  regulatory  action,  if  an 
international  agreement  were  not 
reached  before  1980  on  international 
operating  noise  requirements  and  a 
compliance  schedule  for  achieving 
either  the  U.S.  noise  levels  (FAR  Part  36) 
or  the  international  noise  levels  (ICAO 
Annex  16).  The  recently  enacted 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  reflects  that  policy 
statement  and  requires  completion  of 
portions  of  this  regulatory  action,  in 
accordance  with  the  Act. 

DATES:  Effective  Date — November  28, 
1980. 

Compliance  dates  are  summarized 
under  the  caption  “II  SYNOPSIS  OF 
THE  AMENDMENTS”  and  are  detailed 
in  the  respective  discussions  of  the  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  N.  Tedrick,  Noise  Policy 
and  Regulatory  Branch  (AEE-llO),  Noise* 
Abatement  Division,  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591;  telephone:  (202) 
755-9027. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  History 

On  April  14, 1980,  the  Federal 
Aviation  Administration  (FAA) 
published  Notice  No.  80-7  (45  ^  25355) 
proposing  to  amend  Part  91  Subpart  E, 
“Operating  Noise  Limits”.  That  notice 
proposed  the  amendments  described 
and  discussed  below  to  implement  the 
provisions  of  Title  III  of  the  recently 
enacted  Aviation  Safety  and  Noise 
Abatement  Act  of  1979.  Interested 
persons  were  invited  to  participate  in 
this  rulemaking  by  submitting  written 
comments  to  the  Rules  Docket  on  the 
proposals  contained  in  that  notice.  All 
comments  received  have  been  given  full 
consideration  in  the  promulgation  of  this 
amendment.  Except  as  discussed  below, 
this  amendment  adopts  the  proposals  in 
Notice  No.  80-7  without  substantive 
change. 

Pursuant  to  §  611(b)(1)  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  the 
FAA  has  consulted  with  the  Secretary  of 
Transportation  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
prior  to  the  adoption  of  this  amendment. 
An  environmental  assessment  regarding 
this  amendment  has  been  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  and 
implementing  regulations  and  directives. 
Also,  submission  of  this  amendment  to 


the  EPA  is  in  accordance  with  §  309  of 
the  Clean  Air  Act,  as  amended  (42 
U.S.C.  1857h-7),  and  the  regulations  of 
the  Council  on  Environmental  Quality 
(40  CFR  Part  1500). 

Part  36  of  the  Federal  Aviation 
Regulations  “Noise  Standards:  Aircraft 
Type  Certification”  (34  FR 18355; 
November  18, 1969),  which  became 
effective  December  1, 1969,  originally 
prescribed  noise  measurement, 
evaluation,  and  level  requirements  for 
the  issuance  of  type  certificates,  and 
changes  to  those  certificates,  for 
subsonic  transport  category  large 
airplanes  and  for  subsonic  turbojet 
engine  powered  airplanes  regardless  of 
category  and  weight.  That  regulation 
initiated  the  regulatory,  noise  abatement 
program  of  the  FAA  under  the  statutory 
authority  of  Pub.  L.  90-411  (July  21, 

1968),  which  added  §  611  to  the  Federal 
Aviation  Act  of  1958  (the  “FA  Act”). 

On  December  17, 1976,  after 
consultations  with  the  Secretary  of 
Transportation  and  the  Administrator  of 
the  EPA,  the  FAA  adopted  Amendment 
91-136  which  added  Subpart  E  to  Part  91 
(41  FR  56046:  December  23. 1976).  Prior 
to  this  amendment.  Subpart  E  applied  to 
U.S.  registered  civil  subsonic  airplanes 
with  maximum  weights  of  more  than 
75,000  pounds  and  having  standard 
airworthiness  certificates.  It  requires,  as 
a  condition  to  continuing  operation  after 
certain  dates,  that  airplanes  be  shown  to 
comply  with  the  noise  levels  of  Part  36. 

A  phased  compliance  schedule  applies 
to  airplanes  engaged  in  commercial  and 
air  carrier  operations.  Interim 
compliance  dates  of  January  1, 1981,  and 
January  1, 1983,  apply  to  speciBed 
portions  of  those  operators’  fleets.  Final 
compliance  for  all  airplanes  is  required 
before  January  1, 1985.  Special 
provisions  govern  replacement  of 
existing  airplanes,  apportionment  of  an 
operator’s  fleet  between  domestic  and 
foreign  commerce,  and  the  limitation  on 
the  permissible  use  of  the  tradeoff 
provisions  in  Part  36  (§  C36.5(b)). 

On  December  13,  ;1979,  after 
consultations  with  the  Secretary  and  the 
EPA,  the  FAA  adopted  Amendment  91- 
161,  entitled  “Aircraft  Operating  Noise 
Limits:  Compliance  Plans  and  Expanded 
Definition  of  ‘Replacement  Airplanes’  ” 
(44  FR  75558;  December  20, 1979;  and  45 
FR  6924;  January  31, 1980).  That 
amendment  (1)  redeflnes  “replacement 
airplanes”  to  allow  credit  under  the  rule 
for  certain  reengined  airplanes,  and  (2) 
requires  periodic  submission  to  the  FAA 
of  fleet  operator  compliance  plans  and 
status  reports  for  achieving  and 
maintaining  compliance  under  the  rule. 


II.  Synopsis  of  the  Amendments 
A.  General  Compliance  Requirements 

The  purpose  of  these  amendments  is 
to  bring  Subpart  E  of  Part  91  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  91)  into  conformance  with  Title  III 
of  the  Aviation  Safety  cmd  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193: 

94  Stat.  50;  hereafter  referred  to  as  the 
“ASNA  Act”).  These  amendments  apply 
to  airplane  operators  engaged  in 
domestic  or  foreign  air  commerce  in  the 
United  States.  They  cover  civil  subsonic 
turbojet  engine  powered  airplanes  with 
maximum  weights  of  more  than  75,000 
pounds,  regardless  of  the  State  of 
registry.  They  require  compliance  with 
specified  noise  levels  under  Part  36 
(including  the  permissible  use  of 
tradeoff  provisions)  as  a  condition  of 
operating  to  or  from  airports  in  the 
United  States  after  specified  dates.  For 
subsonic  airplanes  engaged  in  foreign 
commerce,  the  Administrator  may 
accept  as  complying  noise  levels  under 
the  rule  the  noise  requirements  applied 
to  the  airplane  imder  tlie  International 
Civil  Aviation  Organization  (ICAO) 
Annex  16  when  those  requirements  are 
shown  to  be  substantially  compatible 
with,  and  achieve  noise  levels 
equivalent  to  those  achievable  under. 
Part  36.  Chapter  3  of  ICAO  Annex  16  is, 
for  example,->the  practical  equivalent  of 
current  Part  36  Stage  3  noise 
requirements.  Also,  ICAO  Annex  16, 
Chapter  2,  for  four-engine  airplanes  is  a 
practical  equivalent  of  the  Stage  2  noise 
requirements  for  those  airplanes  with 
engines  that  do  not  have  a  high  bypass 
ratio;  it  does  not  generally  achieve 
results  equivalent  to  current  Part  36 
Stage  2  noise  requirement  for  other 
airplanes.  However,  as  applied  to 
specific  airplanes,  that  equivalency 
might  be  established. 

Unless  scheduled  for  replacement 
under  a  FAA  approved  plan  or  covered 
by  a  “service  to  small  commimities”  or 
other  exemption,  each  affected  airplane 
must  be  shown  to  comply  with  the 
applicable  Stage  2  or  Stage  3  noise 
levels  under  Part  36  or  it  may  not  be 
operated  in  the  United  States  on  and 
aher  the  following  dates: 

January  1, 1981 — 

a.  At  least  one  quarter  of  the  airplanes 
operated  by  each  operator  in  domestic 
air  commerce  that  have  four  engines 
with  no  by-pass  ratio  or  a  by-pass  ratio 
less  than  two;  and 

b.  At  least  half  of  the  airplanes 
powered  by  engines  with  any  other 
bypass  ratio  or  by  another  number  of 
engines  and  engaged  in  domestic  air 
commerce. 
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January  1, 1983 — 

a.  At  least  one  half  of  the  airplanes 
operated  by  each  operator  in  domestic 
air  commerce  that  have  four  engines 
with  no  by-pass  ratio  or  a  by-pass  ratio 
less  than  two;  and 

b.  All  the  airplanes  powered  by 
engines  with  any  other  bypass  ratio  or 
by  another  number  of  engines  and 
engaged  in  domestic  air  commerce. 

January  1, 1985 — 

All  airplanes  engaged  in  domestic  or 
foreign  commerce  in  the  United  States, 
regardless  of  the  State  of  registry. 

U.S.  operators  of  affected  airplanes 
engaged  in  both  domestic  and  foreign  air 
commerce  may  elect  to  apportion  those 
airplanes  between  the  two  types  of 
operations  in  accordance  with  a  FAA 
approved  method  of  apportionment.  (No 
need  to  apportion  exists  for  foreign 
operators.) 

Foreign  operators  of  airplanes 
covered  by  the  rule  must  achieve  full 
compliance  by  January  1, 1985,  for  those 
airplanes  operated  to  or  from  airports  in 
the  United  States.  However,  those 
operators  are  eligible  for  the  same 
extensions  of  compliance  dates  that  are 
available  to  U.S.  operators.  Those 
provisions  of  the  rule  are  summarized  in 
the  following  discussion. 

B.  Extensions  of  Compliance  Dates 

The  compliance  date  for  a  particular 
airplane  may  be  extended  imder  an 
approved  replacement  plan  or  a  “service 
to  small  conununities  exemption,” 
subject  to  a  number  of  eligibility  and 
termination  requirements  specified  in 
the  ASNA  Act.  Those  dates  specified 
are  as  follows: 

After  January  1, 1963 — 

A  service  to  small  communities 
exemption  covering  a  two-engine 
airplane  expires  on  the  date  of  delivery 
to  another  person  of  an  exempted  two- 
engine  airplane  that  is  sold,  or  otherwise 
disposed  of,  to  that  other  person. 

On  or  Before  January  1, 1985 — 

a.  The  authority  to  continue 
operations  under  an  approved 
replacement  plan,  for  the  replacement  of 
a  three-engine  or  four-engine  airplane 
expires  on  January  1, 1983,  or  on  an 
earlier  date  specified  in  the  plan;  and 

b.  A  service  to  small  communities 
exemption  covering  a  two-engine 
airplane  with  more  than  100  passenger 
seats  expires  on  January  1, 1985,  unless 
the  airplane  is  earlier  sold,  or  otherwise 
disposed  of,  to  another  person. 

On  or  Before  January  1, 1986 — 

The  authority  to  continue  operations 
under  an  approved  replacement  plan  for 


the  replacement  of  a  two-engine 
airplane  expires  on  January  1, 1986,  or 
on  an  earlier  date  specified  in  the  plan. 

On  or  Before  January  1, 1988 — 

A  service  to  small  communities 
exemption  covering  a  two-engine 
airplane  with  100  passenger  seats  or  less 
expires  on  January  1, 1988,  unless  the 
airplane  is  earlier  sold,  or  otherwise 
disposed  of,  to  another  person. 

To  be  eligible  for  approval  of  a  plan 
for  the  replacement  of  two-engine  and 
three-engine  airplanes  that  would  allow 
operations  until  the  dates  discussed 
above,  an  operator  must  enter  into  a 
binding  contract  before  January  1, 1983, 
that  specifies  delivery  of  a  “Stage  3 
airplane”  before  the  applicable 
compliance  date.  Approval  of  a  plan  will 
be  considered  if  the  replacement 
airplane  achieves  noise  levels 
equivalent  to  a  “Stage  3  airplane” 
because  it  has  been  certificated  under 
ICAO  Annex  16,  Chapter  3.  Approval  of 
a  replacement  plan  for  any  other 
airplane  continues  to  be  governed  by  the 
rule  in  effect  before  this  amendment 
which  allows  operations  until  a  date 
before  January  1, 1985,  when  a  plan 
(approved  before  the  applicable  phased 
compliance  date]  provides  for  a 
replacement  airplane  that  either  (1)  has 
been  shown  to  be  a  Stage  2  airplane 
before  issuance  of  its  original  standard 
airworthiness  certificate;  or  (2)  has  been 
reengined,  or  otherwise  modified,  and 
shown  to  be  a  Stage  3  airplane  under 
Part  36.  After  the  expiration  of  an 
cxmnption  or  the  authority  to  continue 
operations  under  an  approved 
replacement  plan,  compliance  with  Part 
36  noise  levels  must  be  shown  and 
maintained  in  order  to  operate  that 
airplane  in  the  United  States. 

For  purposes  of  the  service  to  small 
communities  exemption  for  two-engine 
airplanes,  the  seat  configuration  of  the 
airplane  is  governed  by  that  seating 
capacity  shown  to  exist  on  December  1, 
1979,  or  an  earlier  date  established  for 
that  airplane  by  the  Administrator. 

In  bringing  those  affected  operators 
engaged  in  foreign  air  commerce  in  the 
United  States  under  Subpart  E  of  Part 
91,  this  amendment  applies  the  same 
Part  36  noise  limits  and  other 
requirements  currently  applicable  under 
Subpart  E.  It  also  applies  to  all 
operators  the  provisions  governing  the 
service  to  small  communities  exemption 
and  the  authority  to  continue  to  operate 
a  "Stage  1  airplane”  under  an  approved 
replacement  plan.  For  the  reasons 
discussed  later,  as  a  potentially 
acceptable  alternative,  it  allows 
operators  of  certain  subsonic  airplanes 
engaged  in  foreign  air  commerce  to 
demonstrate  that  their  airplanes  comply 


with  international  noise  standards  (such 
as  ICAO  Annex  16,  Chapter  3]  if  those 
standards  are  substantially  compatible 
with,  and  achieve  noise  levels 
equivalent  to  those  achievable  under. 
Part  36. 

Operators  of  aircraft  in  foreign  air 
commerce  are  also  reminded  that  in 
accordance  with  FAR  Part  11  and  §  611 
of  the  FA  Act,  the  Administrator  may 
grant  exemptions  in  the  public  interest 
from  the  FAA’s  nose  control  and 
abatement  regulations.  In  considering 
the  public  interest,  the  Administrator 
reviews  the  need  to  provide  air 
transportation  services  to  those  airports 
that  would  be  affected.  The 
Administrator  also  considers  the  factors 
contributing  to  a  fair  and  reasonable 
access  to  U.S.  airports  by  both  domestic 
and  foreign  operators  under 
substantially  compatible  requirements 
to  achieve  the  requisite  equivalent  noise 
level  reductions  at  those  airports. 
Exercise  of  that  discretionary  authority, 
pursuant  to  §  611,  ensures  full 
‘consideration  of  the  particular  matters 
presented  by  a  petitioner  for  relief  from 
specific  provisions  of  the  regulation.  The 
Administrator  considers,  among  other 
things,  whether  the  regulation,  as 
applied  to  the  petitioner,  is  economically 
reasonable,  technologically  practicable, 
and  appropriate  to  the  particular  type  of 
aircraft  affected  under  the 
circumstances  presented.  It  should  be 
noted  that  under  §  611,  the  FAA  is 
required  to  consult  with  the 
Environmental  Protection  Agency  and 
the  Secretary  of  Transportation  before 
granting  an  exemption  from  the  rules.  To 
ensure  an  adequate  opportunity  for 
review  of  any  requests  for  exemption 
from  operators  engaged  in  foreign  air 
commerce,  and  for  operators  to  achieve 
compliance  when  any  petition  is  denied, 
requests  should  be  filed  as  early  as 
practicable  but  no  later  than  April  1, 
1984.  In  reviewing  requests  for 
exemption  applicable  to  an  operator’s 
service  to  the  United  States  pursuant  to 
a  bilateral  agreement,  the  FAA  will 
consider  whether  there  has  been  a 
demonstration  that  the  service  would  be 
jeopardized  without  relief  from  the 
regulation.  The  Administrator  will  also 
consider  the  extent  to  which  the 
applicant's  compliance  with  ICAO 
Annex  18  noise  requirements  achieves 
results  equivalent  to  those  achievable 
under  current  Part  36  noise 
requirements. 

This  amendment  revokes  the  current 
provision  in  Subpart  E  that  limits  use  of 
Part  36  tradeoff  provisions  in 
demonstrating  compliance  with  required 
Part  36  noise  levels. 
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III.  Aircraft  Noise  Rules 

Pub.  L.  90-411,  92-574,  95-609,  and  96- 
193  were  enacted  to  provide  the 
statutory  basis  for  promulgating 
regulations  providing  present  and  future 
relief  and  protection  to  the  public  health 
and  welfare  from  noise  and  sonic  boom 
from  civil  aircraft  Under  §  611  of  the  FA 
Act.  the  FAA,  after  consultation  with 
the  Secretary  of  Transportation  and  the 
Administrator  of  the  Environmental 
Protection  Agency,  is  responsible  for  the 
adoption  and  amendment  of  rules  which 
prescribe  the  necessary  standards  and 
regulations. 

Since  the  adoption  of  Part  36  in  1969, 
the  FAA  has  issued  a  number  of  other 
notices  proposing  amendments  to  its 
provisions  and,  subsequent  to  notice 
and  public  procedure,  has  adopted  those 
amendments  which  have  been  found  to 
be  consistent  with  the  provisions  of 
§  611  of  the  FA  Act,  Those  amendments 
have  increased  the  protection  of  the 
public  health  and  welfare  by  providing 
the  necessary  control  and  abatement  of 
aircraft  noise  and  sonic  boom.  In 
addition  to  the  FAR  Part  36  airplane 
noise  certiHcation  rules,  the  FAA  has 
adopted  rules  governing  how  airplanes 
should  be  operated  for  noise  control 
purposes.  On  March  28, 1973,  the  FAA 
published  an  amendment  to  Part  91 
(Amendment  91-112;  38  FR  8051)  to 
prohibit  unauthorized  operation  of  civil 
aircraft  at  supersonic  speeds  over  the 
United  States.  Amendment  91-134  (41 
FR  52388;  November  29, 1976),  amended 
Part  91  for  noise  abatement  purposes  to 
require  that  a  pilot  in  command  of  a  civil 
turbojet-powered  airplane  use  the 
lowest  authorized  flap  setting  consistent 
with  safety.  Amendment  91-136  (41  FR 
56046;  December  23, 1976)  as  previously 
discussed,  added  Subpart  E  to  Part  91  to 
require  phased  compliance  with  the  Part 
36  noise  limits  by  U.S.  registered,  civil 
subsonic  turbojet  engine  powered 
airplanes  with  maximum  weights  of 
more  than  75,000  pounds  having 
standard  airworthiness  certificates  and 
engaged  in  air  commerce  in  the  United 
States.  Amendment  91-153  (43  FR  28406; 
June  29, 1978)  strengthened  the 
prohibition  on  sonic  booms  under 
§  91.55  and  amended  Subpart  E  to 
prohibit  the  operation  to  and  from  U.S. 
airports  of  all  civil  supersonic  aircraft, 
except  a  limited  number  of  Concorde 
SSTs,  that  do  not  meet  FAR  Part  36 
noise  standards.  Amendment  91-161,  as 
previously  discussed,  amended  Subpart 
E  to  allow  replacement  credit  during  the 
phased  compliance  period~for  certain  re¬ 
engined  airplanes  shown  to  comply  with 
Stage  3  noise  levels  and  to  require  U.S. 
operators  to  submit  compliance  plans 
and  status  reports  under  the  rule. 


IV.  Need  for  Regulation 

As  discussed  in  Notice  No.  80-7, 
operations  by  U.S.  and  foreign  operators 
engaged  in  foreign  air  commerce  create 
a  significant  noise  impact  at  the 
international  airports.  Because  of  their 
longer  flight  distances,  which  require 
more  fuel,  international  flights  normally 
operate  at  higher  gross  weights  and 
create  higher  noise  levels  during  takeoff. 
The  noise  impact  increases  as  , 
operations  increase  and  will  become 
more  signiflcant  by  1985  when,  under 
existing  rules,  most  U.S.  airplanes  used 
in  domestic  service  must  meet  at  least 
the  Stage  2  noise  levels  of  Part  36.  Also, 
additional  “gateway”  cities  are 
receiving  international  operations  as 
more  interna  donal  routes  are  awarded. 

In  the  Aviation  Noise  Abatement 
Policy  issued  by  DOT/FAA  on 
November  18, 1976,  and  again  in  the 
preamble  to  Subpart  E,  the  FAA  stated 
that  U.S.  regulatory  action  would  be 
taken  in  the  event  an  agreement  for 
compliance  was  not  reached  in  the 
ICAO  by  1980.  Such  an  agreement  has 
not  been  reached.  In  fact,  in  May  1979, 
during  their  97th  session,  the  ICAO 
Council  decided  to  request  all  member 
States  to  take  no  action  before  January 
1, 1988,  and  then  to  limit  any  prohibition 
of  operations  by  noncomplying 
airplanes  only  at  the  most  noise 
sensitive  airports.  Since  U.S.  airports 
that  are  served  by  international  flights 
tend  to  be  among  the  largest  and  busiest 
U.S.  airports,  the  noise  impact  on  those 
airports  is  also  among  the  most  serious. 

In  light  of  the  noise  control  and 
abatement  objectives  of  §  611  of  the  FA 
Act  and  as  a  result  of  the  recently 
enacted  ASNA  Act,  the  FAA  must 
proceed  with  rule  making  requiring 
compliance  by  1985  imless,  for  a  limited 
period,  an  airplane  is  speciHcally 
excepted  or  exempted.  At  the  same 
time,  the  FAA  is  fully  aware  of  the 
expectations  of  foreign  air  carriers  and 
commercial  operators  that  1985  would 
be  the  earliest  noise  compliance  date 
they  would  face  in  the  United  States  if 
the  ICAO  mechanism  did  not  produce 
an  agreement  by  January  1, 1980. 

Without  action  to  mitigate  the  noise 
contribution  of  airplanes  engaged  in 
foreign  air  commerce,  the  current  rule 
(which  does  not  apply  in  all  cases  to 
those  aircraft)  provides  only  partial 
relief,  and  places  the  responsibility  for 
airport  noise  reduction  primarily  on  the 
operators  of  U.S.  registered  aircraft  not 
engaged  in  foreign  commerce. 

As  a  result  of  the  impact  of  aircraft 
noise  on  airport  neighbors,  serious 
pressures  have  developed  that  could 
threaten  the  continued  growth  of  healthy 
national  and  international  air 


transportation  systems.  Those  pressures 
have  led  to  restrictions  on  airport  usage 
such  as  curfews,  restrictions  on  the  use 
of  certain  aircraft,  opposition  to  airport 
development  and  serious  liability 
exposure  for  existing  airports. 

To  provide  an  overall  perspective, 
consider  that  there  are  over  13,000 
public  airports  operating  in  the  United 
States.  Those  airports  vary  widely  in 
their  size,  closeness  to  populated  areas, 
and  aircraft  mix.  Some  of  those  airports 
are  among  the  busiest  in  the  world,  with 
84  airports  having  more  than  200,000 
annual  operations,  160  airports  having 
more  than  150,000  operations  each  year, 
and  well  over  200  airports  having  more 
than  100,000  annual  operatons.  The 
busiest  airports  are  generally  located  in 
the  vicinity  of  the  larger  metropolitan 
areas  and,  thus,  affect  a  significant 
number  of  people. 

Underlying  ^is  amendment  to  Part  91 
of  the  Federal  Aviation  Regulations  are 
several  years  of  study  by  the  FAA  of  the 
considerations  and  objectives  of  §  611  of 
the  FA  Act  and  the  recently  enacted 
statutory  mandate.  The  conclusion  is 
that  both  from  the  standpoint  of  the 
quality  of  life  in  hub  airport 
environments  and  from  the  standpoint 
of  the  preservation  of  strong  national 
and  international  air  transportation 
systems,  Federal  action  is  required  to 
ensure  that  all  aircraft  operated  to  and 
from  airports  in  the  United  States 
achieve  noise  levels  at  least  equivalent 
to  current  Part  36  (“Stage  2”)  noise 
requirements. 

V.  Title  III,  Aviation  Safety  and  Noise 
Abatement  Act  of  1979 

Title  III  of  the  ASNA  Act  of  1979 
requires  the  Secretary  of  Transportation, 
acting  through  the  Administrator  of  the 
FAA,  to  make  certain  changes  in  the 
aircraft  operating  noise  limits  rule 
contained  in  Subpart  E  of  Part  91.  This 
amendment  contains  those  required 
changes,  outlined  as  follows; 

Section  302  requires  the  completion  of 
rulemaking  to  require  both  foreign  and 
domestic  operators  engaged  in  foreign 
air  commerce  to  comply  with  rules 
comparable  to  those  currently  contained 
in  FAR  Part  91,  Subpart  E.  Under  that 
section,  the  rulemaking  would  have  had 
to  conform  to  any  pertinent  agreement 
reached  through  the  International  Civil 
Aviation  Organization  (ICAO)  by 
January  1, 1980.  Although  such  an 
agreement  was  not  reached,  that  section 
also  permits  the  rules  to  require 
operators  engaged  in  foreign  commerce 
to  comply  with  either  the  present 
domestic  rule  (contained  in  Parts  36  and 
91)  or  ICAO  Annex  16.  if  the  Annex  16 
standards  “are  substantially 
compatible"  with  the  rule  contained  in 
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Parts  36  and  91.  Thus,  the  FAA  will 
examine,  on  a  case-by-case  basis,  any 
requests  for  a  determination  of 
equivalency.  It  will  determine  whether, 
us  applied  to  specific  airplane  models, 
the  noise  requirements  of  ICAO  Annex 
16  are  substantially  compatible  with, 
and  achieve  results  equivalent  to  those 
achievable  under,  current  Part  36.  Thus, 
this  amendment  requires  compliance 
with  the  same  noise  requirements  for  all 
operators  engaged  in  foreign  air 
commerce  in  the  United  States, 
regardless  of  whether  the  operator  is 
U.S.  or  foreign  and  regardless  of  the 
State  of  manufacture  or  registry  of  the 
airplane. 

Section  303  provides  a  “new 
technology  aircraft  incentive"  by 
permitting  continued  operation  of 
noncomplying  ("Stage  1"),  two-engine 
and  three-engine  airplanes  until  no  later 
than  January  1, 1986,  and  January  1, 

1985,  respectively,  if  the  airplane  will  be 
replaced  by  a  “Stage  3  airplane.”  To 
qualify,  the  operator  must  have  an  FAA 
approved  replacement  plan  based  on  a 
binding  contract  entered  into  before 
January  1, 1983,  specifying  a  delivery 
date  for  the  replacement  airplane  before 
the  applicable  compliance  date. 

Section  304  entitled  “small  community 
service  exemption”  provides  for 
issuance  of  exemptions  to  operators  of 
noncomplying  (“Stage  1”),  two-engine 
airplanes  to  provide  air  transportation 
services.  Those  exemptions  expire  on 
January  1, 1988,  for  airplanes  with  100 
passenger  seats  or  less,  and  on  January 
1, 1985,  for  airplanes  with  more  than  100 
passenger  seats  (as  those  airplanes  were 
configured  on  December  1, 1979,  or  at  an 
earlier  date  established  for  any 
particular  airplane).  If  an  airplane 
covered  by  an  exemption  is  sold,  or 
otherwise  disposed  of,  to  another  person 
after  January  1, 1983,  it  is  no  longer 
exempted  and  is  subject  to  the 
requirements  that  the  airplane  be 
brought  into  compliance  before  further 
operations  in  the  United  States. 

Section  305  rescinds  the  current 
limitation  in  Subpart  E  concerning  the 
permissible  use  of  noise  level 
“tradeoffs”  when  demonstrating 
compliance  with  Part  36. 

VI.  Comments  and  Responses 

The  FAA  received  42  comments  from 
a  broad  spectrum  of  interested  persons 
in  response  to  Notice  No.  80-7,  including 
domestic  and  foreign  governmental 
bodies,  aviation  industry  and  trade 
organizations,  and  airplane  operators, 
and  airport  owners  and  operators.  Some 
commenters  supported  the  proposals, 
particularly  those  granting  relief  from 
the  original  compliance  schedules  for 
two-engine  and  three-engine  airplanes. 


Most  foreign  commenters  objected 
strongly  to  extending  the  operating  noise 
limits  to  foreign  registered  airplanes 
operated  by  foreign  operators  engaged 
in  air  commerce  in  the  United  States. 
Comments  and  FAA’s  response  to  them 
are  discussed  as  follows: 

Applicability  to  Airplanes  Engaged  in 
Foreign  Air  Commerce 

Fourteen  comments  were  received: 
most  objected  to  the  proposal  to  require 
foreign  registered  aircraft  to  meet  the 
requirements  of  Subpart  E  of  FAR  Part 
91.  The  commenters  expressed  their 
belief  that  matters  affecting  the 
economic  operation  of  international  air 
transport  services  should  be  resolved 
multllaterally,  rather  than  through 
unilateral  action  by  a  single  nation.  In 
that  connection,  most  of  these 
commenters  expressed  their  belief  that 
noise  standards  affecting  international 
operators  should  be  developed  by  the 
International  Civil  Aviation 
Organization  (ICAO). 

One  commenter  (the  Government  of 
the  United  Kingdom)  is  representative  of 
those  views  in  stating: 

Civil  aviation  is  an  international  activity, 
and  cooperative  efforts  are  essential  to 
ensure  both  efficient  air  transport  operations 
and  the  orderly  development  of  international 
civil  aviation.  The  chief  forum  for  this 
cooperation  is  the  International  Civil 
Aviation  Organization  (ICAO)  *  *  *  It  has 
been  a  common  principle  of  action  in  this 
field  that,  while  states  may  naturally 
introduce  whatever  regulations  they  wish  for 
aircraft  on  their  own  national  register,  they 
should  not  introduce  regulations  for  foreign- 
registered  aircraft  in  the  absence  of 
international  agreement. 

The  FAA  basically  agrees  with  these 
statements  of  principle,  preferring 
requirements  based  on  international 
agreement.  In  the  Aviation  Noise 
Abatement  Policy  issued  on  November 
18, 1976,  the  DOT/FAA  stated: 

The  United  States  will  seek  early 
agreement  through  the  International  Civil 
Aviation  Organization  (ICAO)  on  noise 
standards  and  an  international  schedule  for 
compliance  with  Annex  16  or  Part  36.  In  the 
event  that  agreement  is  not  reached  within 
three  years,  from  January  1, 1977,  then 
regulatory  action  will  be  taken  to  require  all 
airplanes  operated  by  all  international 
operators  to  meet  the  noise  level  standards  of 
Part  36  or  Annex  16  during  the  five-year 
period  thereafter  at  a  phased  rate  of 
compliance  similar  to  that  established  for 
domestic  operations.  The  ultimate 
requirements  applied  to  U.S.  international 
flag  carriers  will  not  be  any  more  stringent 
than  those  applied  to  foreign  competition. 
Where  U.S.  air  carriers  serve  both  domestic 
and  foreign  routes,  the  delayed  international 
requirements  will  be  applied  only  for  that 
percentage  of  total  operations  that  are  in 
international  service.  These  requirements 


may  be  superseded  by  agreement  reached 
through  ICAO,  in  which  the  United  States 
concurs  and  which  does  not  discriminate 
against  U.S.  carriers.  (That  policy  statement 
is  reflected  in  §  302  of  the  ASNA  Act  as 
statutory  mandate.) 

For  the  above  reasons,  application  of 
Subpart  E  to  aircraft  engaged  in  foreign 
air  commerce  was  effectively  delayed 
for  three  years  to  give  ICAO  additional 
time  to  reach  agreement.  As  adopted  in 
1976,  Subpart  E  did  not  apply  to  foreign 
registered  aircraft,  while  operators  of 
U.S.  registered  aircraft  engaged  in 
foreign  air  commerce  could  elect  to 
apportion  their  fleets.  However,  in 
accordance  with  the  above  stated  policy 
and  in  accordance  with  §  302  of  the 
ASNA  Act,  overriding  concern  for  the 
health  and  welfare-  of  the  Nation’s 
citizens  and  fairness  to  the  Nation's 
domestic  operators  requires  that  in  the 
absence  of  international  agreement,  the 
United  States  proceed  with  adopting 
appropriate  rules  for  operating  in  the 
United  States. 

Many  commenters  asserted  that, 
indeed,  there  had  been  an  international 
agreement  reached  through  ICAO. 

Indeed,  enormous  efforts  were  made 
within  ICAO  to  resolve  this  question. 
However,  on  May  9, 1979,  the  Council  of 
ICAO  transmitted  (by  the  Secretary 
General’s  June  19, 1979,  letter  AN  1/ 
54.7-79/106)  a  request  that  all 
contracting  states: 

(a)  Not  prohibit  before  January  1, 1988,  the 
operation  of  foreign  registered  subsonic  jet 
aeroplanes  not  conforming  to  the  noise 
certification  standards  of  Chapter  2,  Part  II  of 
Annex  16  (Third  Edition)  into  and  out  of  their 
territories; 

(b)  Limit  prohibition  of  operations  to  those 
airports  which  have  been  identified  by  them 
as  having  noise  problems  and  have  been  so 
declared  through  appropriate  means  and  to 
inform  ICAO  accordingly. 

No  vote  was  taken  in  the  ICAO 
Council;  the  decision  was  developed  by 
consensus.  Reservations  of  endorsement 
were  recorded  regarding  the  date  in  the 
first  paragraph^by  the  representatives  of 
Canada,  the  Federal  Republic  of 
Germany,  Japan,  and  the  United  States. 
The  representative  of  the  People’s 
Republic  of  China  recorded  his 
abstention  to  the  action  as  a  whole. 

The  FAA  does  not  agree  that  the 
ICAO  Council  decision  constitutes  the 
agreement  contemplated  by  the  1976 
policy  statement  or  that  it  constitutes 
“noise  standards  and  an  international 
compliance  schedule”  as  contemplated 
by  §  302  of  the  ASNA  Act.  It  proposes 
no  action  until  1988.  It  is  silent  on  any 
actions  during  or  after  1988  and, 
therefore,  does  not  meet  the  stated 
needs  of  the  United  States  as  enunciated 
by  the  FAA  and  Department  of 
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Transportation  more  than  three  and  a 
half  years  ago.  Accordingly,  the  United 
States  must  proceed  to  regulate  airplane 
operations  under  U.S.  law. 

One  international  aviation  body,  the 
European  Civil  Aviation  Conference 
(ECAC),  reported  on  its  earlier  efforts  to 
negotiate  among  members  a  diHerent 
type  of  fleet  noise  level  limitation.  Their 
suggestion  was  to  “offset"  a  limited 
number  of  noisy  aircraft  through  the  use 
of  quieter  aircraft.  Their  comment 
suggested  that  the  FAA  might  consider 
this  or  some  similar  method  as  a  basis 
for  “finding  a  mutually  satisfactory 
arrangement.”  While  the  FAA  is 
considering  several  cumulative  noise 
evaluation  systems  (in  a  separate 
regulatory  action  required  by  Title  I  of 
the  ASNA  Act)  for  use  around  U.S. 
airports,  it  is  not  practical  at  this  time  to 
apply  that  type  of  methodology  to  the 
regulation  of  aircraft  fleet  composition 
on  a  nation-by-nation  or  airline-by¬ 
airline  basis. 

The  International  Air  Transport 
Association  (LATA)  suggested  that  the 
FAA  could  adopt  the  rule  as  proposed 
but  add  a  clause  to  the  effect  that  the 
rule  would  not  apply  where  it  is 
inconsistent  with  an  obligation  assumed 
by  the  United  States  to  a  foreign  country 
in  a  treaty,  convention  or  agreement. 

The  United  States  would  then,  in  good 
faith,  negotiate  mutually  acceptable 
compliance  dates  with  foreign 
governments,  individually  or 
collectively,  covering  their  carriers  who 
serve  airports  in  the  United  States. 

The  FAA  notes  that  the  suggested 
additional  clause  is  unnecessary  since 
most  regulations  (not  just  Subpart  E  of 
Part  91)  can  be  superseded  by 
international  agreement. 

Use  of  Part  36  or  Annex  16  Noise  Levels 

Sixteen  comments  addressed  the  issue 
of  using  either  FAR  Part  36  or  ICAO 
Annex  16  certihcated  noise  levels  to 
determine  compliance  under  Subpart  E 
for  foreign  operators.  Fourteen  of  those 
urged  the  use  of  Annex  16,  while  two 
suggested  that  compliance  with  either 
noise  standard  should  be  accepted 
under  the  rule. 

Several  reasons  were  advanced  for 
adopting  the  Annex  16  method  and 
levels.  One  stated  that  even  if  the 
objections  to  unilateral  action  did  not 
exist,  or  can  be  resolved  satisfactorily,  it 
would  be  essential  for  the  United  States 
to  accept  the  international  standards  for 
foreign-registered  aircraft  contained  in 
ICAO  Annex  16,  Chapter  2,  specifically 
the  noise  levels. 

The  commehters  questioned  the 
justification  in  the  preamble  to  the 
notice  for  requiring  Part  36  levels, 
stating  it  was  “feeble  and  contains 


errors  of  logic.”  The  commenters  felt 
that  in  pointing  to  technical  differences 
between  Part  36  and  Annex  16,  the  FAA 
failed  to.  recognize  that  in  practice  those 
differences  are  “imperceptible.”  The 
commenters  felt  that  while  Annex  16 
does  not  include  operational 
requirements  like  those  in  Part  91, 

Subpart  E,  the  preamble  failed  to  note 
either  that  neither  does  Part  36  (which  is 
the  U.S.  national  “equivalent”  of  Annex 
16)  or  that  Annex  16  was  referred  to  in 
the  ICAO  Council's  May  9, 1979,  request. 
The  commenters  stated  that  the 
preamble  to  the  notice  suggests  that  use 
of  Annex  16  for  the  international  portion 
of  the  U.S.  rule  could,  for  some  U.S. 
operators,  create  two  distinct  fleets,  but 
fails  to  recognize  that  use  of  part  of  Part 
36  would,  for  some  foreign  operators 
already  operating  Annex  16  airplanes, 
create  a  second  distinct  fleet  of  the 
same  type  having  to  meet  the  U.S. 
requirements.  The  commenters 
frequently  contended  that  use  of  Annex 
16  wou}d  not  tend  to  reduce  the 
protection  to  the  public  health  and 
welfare  intended  by  the  proposal,  that 
the  differences  in  reduction  are 
effectively  nonexistent,  and  that  the 
proposed  rule  ignores  the  clear  intent  of 
Congress  that  Aimex  16  be  the 
standards  applied  to  foreign  air  carriers, 
regardless  of  whether 'or  not  the  U.S. 
accepts  that  ICAO  has  reached  an 
agreement  on  the  matter. 

The  FAA  appreciates  the  views 
expressed  in  these  comments.  However, 
it  should  be  noted  that  FAR  Part  36  and 
ICAO  Annex  16  are  not  competing  or 
fundamentally  differing  aircraft  noise 
standards.  They  are.  indeed,  a  part  of 
the  same  carefully  coordinated 
international  regulatory  fabric.  The 
Chicago  Convention  established  the 
basic  ffamework  for  close  international 
cooperation  in  the  development  of  a 
broad  range  of  aviation  standards, 
including  noise.  Article  37  of  the 
convention  commits  each  signatory  to 
collaborate  in  securing  the  highest 
practicable  degree  of  uniformity  in 
international  standards,  such  as  Annex 
16.  However,  Article  38  provides  that 
any  State  which  considers  it  necessary 
to  adopt  regulations  or  practices 
differing  from  those  established  by  an 
international  standard  need  only  notify 
the  ICAO  of  those  particular  differences. 
Article  38  thereby  recognizes  the  right  of 
any  State  to  adopt  regulations  differing 
from  those  in  an  ICAO  standard.  In  this 
connection,  in  certain  respects,  Annex 
16,  Chapter  2,  is  less  stringent  than  the 
“Stage  2”  noise  requirements  of  Part  36 
for  two-  and  three-engine  airplanes  but 
achieves  equivalent  results  for  airplanes 


with  four  engines  that  do  not  have  a 
high  bypass  ratio. 

The  United  States  has  been,  and 
remains  an  active  contributor  and 
participant  in  the  development  of  Annex 
16.  As  a  result.  Annex  16  and  Part  36 
share  more  characteristics  than  those  in 
which  they  differ.  They  use  the  same 
noise  unit  and,  generally,  the  same  noise 
tests.  In  adopting  the  more  stringent 
standards  for  new  types  of  airplanes, 
both  ICAO  and  the  FAA  promulgated 
nearly  identical  niles.  As  a  result,  ICAO 
Annex  16,  Chapter  3,  and  FAR  Part  36 
“Stage  3”  noise  limits  and  test 
procedures  are  “substantially 
compatible”  under  the  meaning  of  the 
ASNA  Act  of  1979.  The  two  achieve  the 
equivalent  results.  Therefore,  it  is  the 
intent  of  the  FAA  to  accept  from 
operators  engaged  in  foreign  air 
commerce  demonstrations  of 
compliance  with  Chapter  3  of  Annex  16 
as  meeting  the  noise  requirements  of 
Subpart  E  of  Part  91.  Of  course,  that 
accommodation  does  not  waive  or 
otherwise  modify  other  requirements  to 
demonstrate  literal  compliance  with  Part 
36,  such  as  actual  certification  for  the 
issuance  of  U.S.  type  certificates  and 
standard  airworthiness  certificates. 

Other  portions  of  Annex  16  are  not 
“substantially  compatible”  with  the 
corresponding  requirements  of  Part  36 
and  do  not  assure  equivalent  results. 
Significant  differences  occur  in  test 
conditions,  test  equipment,  and 
microphone  locations,  but  the  most 
important  differences  are  in  how  the 
airplanes  are  flown  during  noise  tests. 
Annex  16  allows  engine  power  to  be  cut 
below  that  power  allowed  during  Part  36 
testing.  Further,  the  Annex  allows  this 
cutback  to  be  applied  to  two-engine  and 
three-engine  aircraft  earlier  than  would 
be  allowed  under  the  U.S.  specifications. 
For  example,  those  differences,  when 
applied  to  several  widely  used 
airplanes,  could  result  in  masking  the 
following  increases  in  takeoff  noise 
level: 

Takeoff 
B-727— 3.9  dB 
B-737— 4.5  dB 
DC-9— 4.9  dB 
A-30O— 2.5  dB 
BAC-1-11-500— 5.5  dB 

Further,  increases  of  1.5  to  2.5  decibels 
(dB)  and  0.3  to  0.4  dB  could  occur  on 
sideline  and  approach.  An  additional  1.0 
dB  tradeoff  would  also  be  allowed 
between  takeoff,  sideline,  and  approach 
noise  measurements.  Clearly,  whether 
or  not  such  increases  were  applied  for 
these  particular  airplanes,  standards 
that  would  allow  such  differences 
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cannot  be  said  to  be  "substantially 
compatible”  or  equivalent  in  results. 
Details  of  the  technical  differences 

between  the  two  standards  are 
presented  in  the  following  table.  It  also 
presents  a  quantitative  approximation  of 

the  impact  of  each  difference  in  terms  of 
certification  noise  levels  and  noise- 
limited  takeoff  gross  weights. 

ICAO  Annex  16,  Chapter  2/FAR  36  (in  effect  on  Jan.  1,  1977),  Stage  2  Differences  Related  to  Notice  No.  80-7 

FAR  36,  stage  2 

ICAO  annex  16,  chapter  2 

Esfimated  impact  of  differences 

FAR  36,  Appendix  A 

Appendix  1,  Annex  16 

1  A36. 1(b)(3).  Ambient  temperature  test  day  lower  limit  41* 
F. 


2.  A36.l(d)(3).  •  •  •  minimum  distance  of  370  ft  at  ap¬ 

proach  measuring  point  (1 .0  NM  from  threshold). 

3.  A36.2(d)(6).  The  amplitude  resolution  of  the  analyzer  must 

be  at  least  0.25  dB. 


4.  A36.2(d)(8).  The  dynamic  range  of  the  analyzer  shall  be  at 
least  55  dB. 


5.  A36.3(b)(3).  *  *  *  atmospheric  environmental  data, 
measured  at  hourly  intervals  or  less  during  test 

6.  A36.3<d)(2)(a).  *  *  *  data  corrected  to  approach  aircraft 

height  of  370  feet  *  *  *  (see  A36.1(d)(3)  above. 


2.2.3.  Ambient  temperature  test  day  lower  limit  36"  F.. 


ChapL  2,  Para  2.3.1(c).  Approach  measurement  point 
394  ft  vertically  below  the  3'  descent  path  at  posi¬ 
tion  1.08  NM  from  threshold. 

3.4.6.  The  amplitude  resolution  ol  the  analyzer  shall 
be  0.5  dS  or  less. 


3.4.8.  The  dynamic  range  ol  the  analyzer  shall  be  at 
least  45  dB. 


5.2.3.  •  *  •  atmospheric  environhiental  data  meas¬ 
ured  immediately  before,  after,  or  during  each 
test  *  *  *. 

5.4.2.1(b)  *  *  '  data  corrected  to  aproach  height  of 
394  ft. 


The  difference  in  the  lower  limit  on  the  test  day  weather  window  is  not  quan¬ 
tifiable.  The  lower  value  allowed  by  Annex  16  could  result  in  test  being 
conducted  under  conditions  leading  to  large  values  of  atmospheric  ab 
sorption.  This  in  turn  would  require  larger  corrections  when  adjusting  the 
as  measured  data  to  reference  day  values. 

The  approach  path  measurement  location  difference  appears  in  several 
parts  of  the  standards  and  will  be  discussed  with  the  Appendix  C  test  con¬ 
dition  differences. 

The  analyzer  amplitude  resolution  reqtxrements  in  FAR  36  inherently  leads 
to  greater  measurement  accuracy.  The  resulting  noise  level  differences 
cannot  be  quantifierJ;  however,  the  analyzer  specifications  could  result  in 
less  precision  than  would  be  expected  with  the  FAR  36  specifications. 

The  analyzer  dynamic  range  requirements  in  FAR  36  should  lead  to  the  ac¬ 
quisition  of  more  noise  rlata  and  hence  to  greater  measurement  accuracy 
Again  the  resulting  noise  level  differences  cannot  be  quantified;  however, 
the  Annex  16  analyzer  specifications  could  result  in  loss  of  data  and  in 
less  precision  than  would  be  expected  with  the  FAR  36  specifications. 

The  advantage  of  frequent  atmospheric  measurements  depends  on  the 
length  of  the  test  period  and  the  variability  of  the  atmosphere.  Again  noise 
level  differences  cannot  be  quantified. 

'As  with  No.  2,  this  reference  to  approach  conditions  will  be  addressed 
below. 


FAR  36,  Appendix  B 


AppencSx  1,  Annex  16 


7  B36.5.  (duration  correction:  If  PNLT(k)  at  the  10  dB  down 
points  is  90  PNdB  or  less,  the  value  of  d  may  be  taken 
as  the  time  interval  between  the  initial  and  the  final 
times  for  which  PNLT(k)  equals  90  PNdB. 


4.5.I.3.  If  PNLTM  is  less  than  90  TPNdB,  the  duration  lo  this  case,  the  Annex  16  correction  was  better  than  the  FAR  36  correction, 
correction  shall  be  taken  as  e<)ual  to  0.  Actually  neither  was  appropriate  but  in  some  cases  the  original  B36.5  pro¬ 

cedure,  which  was  subsequently  amended,  erroneously  resulted  in  nega¬ 
tive  corrections  as  large  as  13  EPNdB.  This  amendment  (Amendment  36- 
5)  became  effective  on  September  20,  1976;  hence,  some  prior  certifica¬ 
tion  could  inclurie  the  improper  correctioa 


FAR  36,  Appendix  C 


Chapters!,  Annex  16 


8.  C36.3(a).  Takeoff  point  3.5  nautical  miles  from  start  of 
<  takeoff  roll. 

9  C36.3(b).  Approach  point  1  nautical  mile  from  threshold . 


10.  C36.3(c).  Sideline  point  0.25  nautical  miles  from  runway 
certerline  except  for  more  than  three  furteyef  engines, 
this  distance  must  be  0.35  nautical  miles. 


11  C36.5(b).  Tradeoff.  Sum  of  exceedances  not  greater  than 
3  EPNdB  and  no  exceedance  greater  than  2  EPNdB. 


12.  C36.7(b).  Takeoff  power  or  thrust  must  be  used  to  the 
point  at  which  altitude  at  least  1.000  f1  above  runway 
reached  except  for  airplanes  with  more  than  three  turbo¬ 
jet  engines  this  altitude  must  not  be  less  than  700  ft 


13.  C36.7(c).  *  *  *  the  power  may  not  be  reduced  below 
that  which  will  piovkie  level  flight  with  one  engine  inop¬ 
erative  or  that  which  will  maintain  a  climb  gradient  of  at 
least  4  percent  whichever  is  greater 


2.3.1(b).  Takeoff  point  6500  m  (3.51  NM)  (difference 
of  60.8  ft). 

2.3.1(c).  Af^oach  2(X)0  m  (1.06  NM)  from  threshold 
(466  ft  difference  In  displacement;  394  -  369=25  (1 
height). 

2.3.1(a).  Lateral  point  650  M  (.351  NM)  from  runway 
centerline  (Difference  6  ft  for  4  engine  aircraft  and 
613.7  ft  for  2  and  3  engine  aircraft,  Le.,  2,132.7  vs. 
1,519.0  ft). 

2  5.1.  Sum  of  exceedances  not  greater  than  4  EPNdB 
and  no  exceedance  greater  than  3  EPNdB. 


2.6.1. 1.  Takeoff  thrust  shall  be  used  to  a  point  at 
which  height  is  at  least  210  m  (700  ft)  above 
runway. 


The  small  difference  in  takeoff  measurement  point  lixiation  would  result  m 
less  than  0.1  dB  difference  in  measured  takeoff  noise  levels. 

The  difference  in  approach  measurement  point  location  would  result  in 
Annex  16  measured  noise  levels  approximately  0.3  to  0.4  dB  lower  than 
those  measured  in  a  FAR  36  certification. 

The  difference  in  sideline  measurement  point  locations  for  two  and  three 
engine  aircraft  would  result  in  Annex  16  measured  noise  levels  approxi¬ 
mately  1.5  to  2.5  EPNdB  lower  than  those  measured  in  a  FAR  36  cemfi- 
catioa  For  the  four  engine  aircraft  the  measured  noise  levels  would  be 
the  same  under  the  two  procedures. 

The  difference  in  tradeoffs  would  probably  be  noted  at  the  takeoff  or  ap¬ 
proach  measurement  points  since  Stage  2/Chapter  2  sideline  values  have 
generally  been  low  enrxigh  to  provide  the  trading  margin.  Under  the  <tra- 
deoff  provisions  an  increase  Ol  as  much  as  1  dB  would  be  acceptable  at 
one  of  these  two  points  under  an  Annex  16  certiiic»tioa 

The  difference  resulting  from  the  lower  Annex  16  cutback  altitude  (700  ft), 
for  two  and  three  engine  aircraft  is  particularly  difficult  to  <|uantify  since 
the  best  cutback  altitude  is  usually  kientiried  as  the  result  of  an  optimiz¬ 
ation  prctoess.  Actually  lor  two  engine  aircraft  the  optimum  cutback  alti¬ 
tude  is  probably  above  the  1,000  ft  FAR  36  requirement  hence  there 
should  not  be  an  impact  on  two  engine  aircraft  noise  certification  levels. 
For  three  engine  aircraft  the  lower  allowed  cutback  altituda  probably  pro¬ 
vides  time  for  a  noise  reduction  due  to  reduced  thrust  for  the  Annex  16 
certification  test  which  woiAd  not  be  allowed  under  a  FAR  36  test  The 
magnitude  of  the  reduction  lor  three  engine  aircraft  is  aircralt  specific  (Le., 
powered  by  high  or  low  bypass  engine,  smalt  narrow-body  or  large  wide 
body,  etc.),  and  could  be  approximatety  a  3  to  4  EPNdB  lowering  ol  certifi¬ 
cated  takeoff  noise  levels.  • 


2.6.11.  *  *  *  the  thrust  thereafter  (Le.,  after  cut-  The  requirement  specifying  the  thrust  level  after  power  cutback  has  possibly 
back),  shall  not  be  reduced  below  that  thrust  which  the  largest  impact  in  terms  of  differences  in  Annex  16,  Chapter  2,  and 

will  maintain  a  climb  gradient  of  at  least  4  percent  FAR  36,  Stage  2  certification  noise  levels  The  dHlerences  are  noted  In 

allowable  maximum  takeoff  weight  as  well  as  in  noise  level  and  apply  only 
for  two  and  three  engine  aircraft.  Noise  level  differences  have  been  Identi¬ 
fied  for  aircraft  with  takeoff  gross  weight  over  75,000  pounds  ranging  from 
0.6  to  6.0  EPNdB.  The  two  engine  aircraft  reported,  specifically,  the  B- 
737-200,  all  DC-9’s,  BAC  1-11-500’s,  and  the  A-300  B1/B2  would  have 
respectively,  4.5,  4.9,  5.5,  and  2.5  EPNdB  lower  certificated  noise  levels  if 
measured  by  Annex  16  instead  of  FAR  36  procedures.  The  three  engine 
aircraft  reported,  namely  the  B-727-200  and  the  DC-IO’s  would  h#ve,  re¬ 
spectively,  0.9  and  1.0  EPNdB  lower  noise  levels.  In  terms  of  impact  on 
maximum  allowable  operational  takeof  weighL  the  B-737,  DC-9,  arid  BAC 
1-1 1  aircraft  could  operate  at  approximately  35,000  pounds  greater  weight 
under  Annex  t6.  Chapter  2  than  under  FAR  36.  Stage  2.  Correspondingly, 
the  A-300.  B-727,  and  DC-10  could  realize  weight  increases  of  45,000, 
10,(X)0.  and  33,000  pounds  if  certificated  under  Anrrex  16  rather  than  FAR 
36. 
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In  summary,  the  FAA  concludes  that 
these  dii^erences  are  collectively 
significant,  particularly  for  two-engine 
aircraft  which  are  eligible  for  exemption 
imder  §  91.307.  The  practical,  immediate 
effect  of  the  application  of  Part  36  noise 
requirements  to  those  airplanes  is,  thus, 
greatly  minimized.  While  the  FAA 
intends  to  accept  certain  demonstrations 
of  compliance  under  portions  of  ICAO, 
Annex  16,  it  is  not  adopting  a  less 
stringent  standard  for  some  foreign 
operators  that  might  require,  to  avoid 
undue  discrimination,  the  adoption  of 
that  same  less  stringent  standard  for  all 
operators  engaged  in  foreign  air 
commerce  in  the  United  States.  To  do  so 
would  impinge  upon  the  additional 
beneficial  effects  already  achieved 
under  Stage  2  noise  levels  of  Part  36.  It 
could  also  put  in  an  imreasonable 
position  those  aircraft  operators 
(especially  U.S.  domestic  operators) 
who  have  already  ordered  or  placed  into 
service  Part  36  equipment  or 
replacement  aircraft  or  who  have  placed 
operating  limits  on  the  certificates  of 
their  airplanes  to  meet  the  current 
Subpart  E  requirements.  It  could  also 
contravene  the  nondiscriminatory 
requirement  of  §  302  of  the  ASNA  Act. 

The  nondiscriminatory  posture  is  not 
affected  by  a  distinction  between 
airplanes  engaged  in  domestic  air 
commerce  and  those  in  foreign 
commerce.  That  distinction  was  an 
essential  element  of  the  original  1976 
rule.  Accepting  certain  noise  levels 
imder  ICAO  Annex  16  that  are  shown  to 
be  the  equivalent  of  those  achieved 
under  Part  36  removes  the  legal 
impediment  to  demonstrating  and 
accepting  noise  levels  that  are 
equivalent.  However,  the  noise  levels 
must,  in  all  cases,  be  shown  under 
conditions  fully  consistent  with  the 
certification  basis  of  the  airplane  as 
determined  by  the  certificating 
authority.  In  other  respects,  the 
determination  of  equivalency  is  based 
solely  on  whether  compliance  with  the 
requirements  of  Part  36  have  been 
shown  or  would  have  been  shown  had 
compliance  with  the  provisions  of  Part 
36  been  the  objective. 

An  indiscriminate  approval  of  Annex 
16  as  equivalent  to  Part  36  would  result 
in  noisier  aircraft  being  introduced  into 
this  nation’s  airports.  Such  approval 
might  also  result  in  the  application  of 
less  acoustical  technology  to  existing 
airplanes  than  is  already  planned. 
Because  of  the  logarithmic  nature  of 
sound  pressure  levels  and  their 
perceived  effects  on  humans,  much  of 


the  expected  benefit  of  the  compliance 
program  would  be  lost  forever  to  this 
Nation's  citizens.  As  a  result,  such  a 
decision  could  be  expected  to  encourage 
the  proliferation  of  local  airport  actions 
designed  to  counter  the  increasing  noise 
impact.  The  FAA  does  not  believe  that 
this  scenario  would  be  beneficial  to  the 
orderly  development  of  either  air 
commerce  or  international  comity. 

The  noise  requirements  proposed  and 
those  adopted  apply  the  same  noise 
standard  to  all  operators  of  affected 
aircraft  operated  in  foreign  air 
commerce  in  the  United  States 
regardless  of  whether  the  operator  is 
U.S.  or  foreign,  and  regardless  of  the 
State  of  manufacture  and  registry  of  the 
airplane.  The  FAA  has  carefully 
considered  whether  the  same  rule  can 
properly  apply  across  the  board  and 
concluded,  for  the  reasons  presented  in 
the  notice  and  this  preamble,  that  the 
differences  in  treatment  already  built 
into  the  rule,  together  with  those  being 
adopted  by  this  amendment,  adequately 
and  properly  reflect  the  distinctions  that 
can  and  should  be  made. 

The  FAA  continues  to  be  concerned 
about  the  artificial  creation  of  two 
“complying”  fleets.  In  fact,  however,  for 
most  of  those  American-manufactured 
aircraft  operated  by  foreign  operators 
for  which  retrofit  or  reengining 
hardware  has  been  developed  and 
certificated,  the  modified  airplanes  meet 
Part  36  requirements.  Information 
currently  available  to  the  FAA  appears 
to  indicate  that  only  a  very  limited 
number  of  airplane  models  affected  by 
the  rule  cannot  meet  the  Stage  2  noise 
level  requirements  under  Part  36  but  can 
meet  the  requirements  of  ICAO  Annex 
16,  Chapter  2,  by  using  available 
technology.  Under  the  rule,  both  foreign 
and  domestic  operators  of  these  aircraft 
will  have  the  same  equipment  and 
applied  acoustical  technologies. 
However,  under  the  suggestions  offered 
by  commenters,  if  some  Annex  16 
airplanes  were  permitted  to  be  flown 
under  the  rule  and  those  airplanes  are 
not  shown  to  meet  Part  36,  they  still 
could  not  be  transferred  to  operations  in 
domestic  U.S.  service  after  1985.  That 
would  impose  a  needless  burden  on 
both  U.S.  operators  and  the  FAA  to 
segregate  the  two  complying  fleets. 

This  issue  has  several  other  facets. 

For  one,  British  Aerospace  reports  that  it 
has  expended  considerable  funds  in 
developing  hushkits  for  its  two-engine, 
BAC  1-11  series  aircraft.  Because  of  its 
research  and  development  program,  it 
has  developed  a  hushkit  available  to 
retrofit  existing  BAC  1-11  aircraft, 
which  is  incorporated  in  all  current 


production  models.  That  kit,  according 
to  the  commenter. 

“Represents  the  best  standard  of 
silencing  which  can  be  built  into  this 
aircraft,  and  enables  all  varieties  of 
BAC  1-11  to  meet  the  standards  of 
Annex  16.  However,  the  later  and  more 
developed  series  of  1-11’ s,  while  being 
able  to  comply  with  Annex  16  by  means 
of  this  hushkit  cannot  comply  with  the 
standards  of  Part  36,  by  a  small  margin. 
Several  of  these  aircraft  are  operated  by 
airlines  into  the  United  States  of 
America,  and  would  be  affected  by 
these  proposed  regulations.  As  the 
hushkit  which  is  available  represents 
the  highest  standard  of  silencing 
technology  applicable  to  this  aircraft 
type,  we  consider  it  is  economically 
unreasonable  and  not  in  the  public 
interest  that  these  aircraft  should  be 
prohibited  firom  continuing  to  conduct 
operations  into  the  States”. 

Similar  views  were  fully  addressed  in 
the  1976  preamble  adopting  the  original 
rule  and,  thus,  are  not  repeated  here. 
However,  FAR  Part  11  exemption 
process  provides  an  adequate 
administrative  mechanism  to  grant  relief 
from  strict  compliance  in  particular 
,  cases  when  found  to  be  in  the  public 
interest  and  consistent  with  the 
provisions  of  the  ASNA  Act.  While  no 
predetermination  can  be  made  or  should 
be  inferred  for  any  specific  aircraft 
operator,  or  situation,  the  FAA  is 
mindful  of  the  purposes  and  limitations 
under  Part  11  as  a  mechanism  providing 
the  needed  flexibility  under  the  rules. 
We  also  note  that  the  two-engine  BAC 
1-11  airplanes  would  be  able  to  operate 
in  the  U.S.  until  January  1, 1985,  or 
January  1, 1988,  under  the  service  to 
small  communities  exemption 
provisions  of  the  rule  for  all  two-engine 
airplanes. 

Final  Compliance  Dates 

Fifteen  comments  were  received  on 
the  proposed  January  1, 1985, 
compliance  date  for  aircraft  operated  in 
foreign  air  commerce.  Most  of  these 
comments  were  discussed  previously 
under  the  discussion  on  applicability  of 
the  rules.  However,  the  British 
Government  pointed  out  that  they  have 
adopted  a  January  1, 1986,  limit  on  the 
operation  of  aircraft  not  complying  with 
Annex  16  on  their  aircraft  register.  They 
pointed  out  that  the  effect  of  the 
proposed  regulations  would  be  to 
prohibit  the  use  of  the  affected  UK- 
registered  aircraft  in  the  United  States 
during  the  last  year  of  their  permitted 
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use  in  Great  Britain.  The  commenter 
does  not  suggest  that  a  large  number  of 
aircraft  would  be  involved,  but  that  the 
effect  of  such  a  prohibition  could  be 
serious  for  a  number  of  their  operators, 
particularly  second-line  operators  and 
cargo  operators,  for  whom  no 
satisfactory,  complying  aircraft  is 
available  to  replace  aircraft  on  long 
range,  “thin”  routes,  or  on  route 
developments  which  could  not  support 
larger  aircraft. 

While  the  FAA  recognizes  the  cited 
needs  that  may  arise  in  individual  cases, 
the  ASNA  Act  does  not  provide  that 
discretion  for  not  applying  the  1985  date, 
except  with  regard  to  the  two 
exemptions  contained  in  the  ASNA  Act 
and  the  traditional  Part  11  exemptions. 

Phased  Compliance 

Several  comments  were  received  on 
the  FAA’s  proposal  not  to  prescribe  for 
aircraft  operated  in  foreign  air 
commerce  the  same  schedule  for  phased 
compliance  imposed  on  U.S.  registered 
airplanes.  One  commenter  (the  Town- 
Village  Aircraft  Safety  and  Noise 
Abatement  Committee  of  the  Town  of 
Hempstead,  New  York)  suggested  that  it 
would  be  very  desirable  to  have  an 
interim  deadline  in  the  rule  so  that  the 
carriers  affected  would  have  to  begin 
movement  toward  compliance  before 
1985  in  enough  time  to  ensure  that  the 
1985  deadline  will  be  met  by  all  carriers 
affected.  Other  commenters  welcomed 
the  fact  that  no  structured  phased 
compliance  schedule  was  proposed. 

The  imposition  of  phased  compliance 
schedules  would  provide  no  meaningful 
relief.  Nearly  all  foreign  carriers  serving 
the  United  States  already  own  and 
operate  some  complying  airplanes,  and 
operate  some  airplanes  entirely  outside 
of  the  United  States.  Enforcement  of  any 
phased  compliance  rule  would  of 
necessity  involve  complex  reporting  and 
bookkeeping  requirements  to  verify 
operation  of  specific  airplanes  in  the 
United  States  and  percentages  of  total 
operations  by  those  airplanes. 

Experience  with  the  domestic,  phased- 
compliance  rule  has  shown  such 
enforcement  to  be  time-consuming  and 
laborious  for  both  operators  and 
government.  While  the  domestic 
compliance  plan  requirements  are  an 
important  complement  of  that  rule,  its 
successes  are  achieved  in  large  part 
because  all  the  aircraft  are  on  the  U.S. 
registry,  are  flown  at  least  in  part  in  the 
United  States,  and  direct 
communications  with  the  operator  is 
possible.  Such  is  not  the  case  with 
foreign  operators  serving  the  United 
States  with  varied  equipment  and 
sometimes  on  an  infrequent  basis. 
Further,  as  a  practical  matter,  complying 


airplanes  serving  the  United  States  will 
necessarily  be  phased-in  in  order  to 
meet  final  compliance  dates.  The  rate  of 
that  compliance  is  less  important  to 
require  by  rule  than  is  assuring  there  is 
a  mechanism  for  monitoring  the  progress 
towards  that  compliance.  That 
mechanism  already  exists  for  foreign 
operators.  There  is  no  indication  that 
the  rate  of  phased  compliance  would  be 
greater  were  it  prescribed  in  the  rules. 

Replacement  Airplanes 

Several  commenters  expressed  their 
concern  with  the  lack  of  replacement 
airplanes  for  those  four-engine  aircraft 
currently  in  their  passenger  or  aircargo 
fleets.  One  commenter  (Zantop 
International  Airlines)  suggested  that 
procedures  be  established  which  will 
preserve  the  integrity  of  the  current  U.S. 
Civil  Reserve  Air  Fleet,  pending  the 
availability  of  replacement  of  all-cargo 
aircraft.  There  is  no  substantial 
evidence  of  either  a  lack  of  complying 
passenger  or  all-cargo  aircraft  available 
on  the  free  market,  or  a  shortage  of  such 
aircraft  that  will  develop  between  now 
and  1985.  There  is  also  no  requirement 
that  four-engine  aircraft  be  replaced 
only  by  another  four-engine  aircraft. 
Therefore,  there  is  no  compelling  reason 
to  create  a  different  set  of  regulations 
for  the  replacement  of  cargo  aircraft 
from  those  covering  replacement  of 
passenger-carrying  aircraft.  However, 
the  FAA  will  continue  to  monitor  those 
situations  carefully  and  will  consider,  if 
necessary,  appropriate  relief  under  §  611 
of  the  Act  and  the  ASNA  Act. 

Service  to  Small  Communities 
Exemption 

Fourteen  comments  were  received  on 
this  feature  of  the  proposal.  Thirteen  of 
those  approved  of  the  proposed 
exemption  but  expressed  concern  that 
the  language  in  the  notice  did  not 
correctly  reflect  the  intent  of  the  ASNA 
Act.  Specifically,  commenters 
questioned  proposed  §  91.307  because  it 
appeared  to  create  an  element  of 
administrative  discretion  in  the  granting 
of  the  service  to  small  communities 
exemptions.  They  expressed  the  view 
that  §  304  of  the  ASNA  Act  was  clear 
and  unambiguous  and  did  not  provide 
for  such  discretion.  The  only  discretion 
authorized  by  §  304  is  that  limited 
authority  to  provide  relief  from  the 
December  1, 1979,  eligibility  date  for  the 
100-seat  configuration  standard  in  order 
to  avoid  unreasonable  hardship  or 
advantage  for  a  carrier’s  ability  to 
utilize  the  small  community  exemption 
provision. 

The  FAA  agrees  that  §  304  of  the 
ASNA  Act  does  not  confer  discretion  in 
granting  service  to  small  communities 


exemptions  covering  eligible  aircraft 
under  terms  of  the  ASNA  Act.  Section 
91.307  does  not  attempt  to  impose  such  a 
limitation  but  uses  the  statutory 
language  to  distinguish  that  special 
exemption  from  o9ier  exemptions  issued 
under  the  Federal  Aviation  Act. 

The  FAA  observes  that  in  raising 
these  objections  to  proposed  §  91.307, 
the  commenters  did  not  contend  that 
Congress  enacted  the  exemption  in  §  304 
for  purposes  other  than  maintaining 
small  community  service.  As  a  practical 
matter,  small  community  service  in  fact 
will  be  a  primary  result  of  the 
exemption.  It  is  nevertheless  apparent 
that  Congress  chose  to  avoid  making 
definitive  judgments  or  providing 
criteria  as  to  what  constitutes  “small 
community  service.”  The  term  is  not 
deHned  in  the  ASNA  Act  or  its 
legislative  history.  Persons  familiar  with 
airline  operations  know  that  such  an 
attempt  would  either  be  futile  or  destroy 
the  basic  objective  of  §  304.  Many 
airline  and  air  cargo  systems  are  fully 
integrated.  Aircraft  routing  patterns 
simply  do  not  permit  assignments  of 
particular  aircraft  to  discrete  missions 
such  as  “small  commimity  service.” 

In  general,  the  FAA  agrees  with  the 
views  of  those  commenters  who 
indicated  the  title  “Small  Community 
Service  Exemption”  does  not  legally 
impose  any  requirement  of  small 
community  service  as  a  condition  for 
granting  the  exemption.  The  substance 
of  the  statutory  and  regulatory 
provisions  (and  the  discussion  in  this 
preamble)  were  designed  to  promote 
that  service  to  small  communities. 

Proposed  §  91.307(a)  says  (in  part), 
“the  Administrator  issues  an  exemption 
from  the  noise  level  requirements  under 
this  subpart  to  permit  operation  to 
provide  services  to  small  communities  in 
the  United  States.”  The  FAA  did  not 
propose  and  does  not  intend,  to  require 
operation  to  small  communities  either  as 
a  prior  condition  for  the  approval  of  the 
exemption  or  as  a  condition  for 
continued  operation  under  those 
exemptions.  Nevertheless,  to  avoid 
future  confusion  on  that  point, 

§  91.307(a)  has  been  edited  to  clarify 
that  result. 

There  was  one  dissenter  to  providing 
the  exemption  prescribed  by  the  ASNA 
Act  for  two-engine  airplanes.  A  foreign 
government  (United  Kingdom)  pointed 
out  that  the  notice  proposes  less 
stringent  requirements  for  two-engined 
airplanes  on  short  haul  flights  in  ^e 
United  States.  Since  virtually  all  the 
noncomplying  turbojets  operating  on  the 
longer  haul  routes  from  Europe  to  the 
U.S.  are  four-engined  airplanes,  the 
commenter  opined  that  the  “small 
communities”  exemption  would  likely 
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benefit  only  domestic  U.S.  operators,  A 
domestic  carrier  operating  the  right  type 
of  airplane  from  a  major  airport  to  a 
small  community  could  claim  an 
exemption,  whereas  a  foreign  carrier 
operating  the  same  type  of  airplane  to 
the  same  major  airport  could  not.  Thus, 
the  commenter  felt  there  was  an  element 
of  discrimination  which  is  objectionable. 

The  FAA  disagrees  with  that  analysis. 
Since  the  exemption  is  available  under 
the  statute  and  the  rule  to  all  operators 
of  two-engine  airplanes,  some  of  the 
most  likely  beneficiaries  of  the 
exemption  are  small  operators  engaged 
in  air  commerce  including  those 
providing  air  services  between  U.S. 
airports  and  various  points  in  the 
Caribbean,  Canada,  and  Latin  America. 
It  does  not  put  foreign  operators  at  a 
competitive  disadvantage  in  serving  the 
same  markets.  U.S.  operators  are  no 
more  able  to  use  two-engine  airplanes 
under  the  nile  to  serve  U.S.-European 
markets  than  their  foreign  counterparts. 
Also,  that  commenter  may  have  been 
influenced  by  the  mistaken  view  that 
petitions  for  the  exemption  would  be 
judged  on  the  basis  of  the  applicant 
actually  providing  service  to  small 
communities  in  the  United  States,  rather 
than  the  Congressional  basis  for 
preserving  aircraft  capable  of  providing 
service  to  small  communities.  The 
statutory  provision,  which  the 
Administrator  must  implement,  limits 
the  exemption  to  two-engine  airplanes. 
The  rule  change  cited  above  should 
allay  that  concern. 

Many  commenters  stated  that  since 
the  language  of  the  ASNA  Act  provided 
for  no  discretion  in  issuing  an 
exemption,  §  91.307  should  be  rewritten 
to  provide  an  “exception,”  rather  than 
an  “exemption,"  for  two-engine 
airplanes.  That  approach  to 
implementation  was  considered. 
However,  the  ASNA  Act  prescribes 
different  termination  dates  based  on 
prior  seating  capacities  or  future 
changes  in  ownership.  Because  of  the 
administrative  needs  for  monitoring  and 
enforcing  compliance  status  and  plans, 
the  FAA  has  determined  that  the  small 
communities  provision  can  be 
administered  most  effectively  and 
expeditiously  as  an  exemption.  Thus,  no 
change  has  been  adopted  as  a  result  of 
that  comment. 

One  commenter  (Air  Transport 
Association)  noted  that,  as  proposed, 
the  two-engine  airplane  exemption 
expires  on  any  date  after  January  1, 
1983,  upon  which  the  exempted 
airplanes  change  ownership  (but  not 
later  than  January  1985  or  1988,  as 
appropriate  for  the  seating 
configuration).  That  provision  appears 


to  present  an  unintended  stumbling 
block  in  corporate  mergers  and 
acquisitions,  where  legal  ownership  may 
change  but  the  use  of  the  airplane  would 
not  change.  Accordingly,  the  commenter 
suggested  adding  a  new  paragraph  to 
§  91.307  to  read — 

The  exemption  does  not  terminate  when 
ownership  changes  due  to  acquisition  or 
merger,  and  the  adrplane  remains  in 
substantially  the  same  type  of  service  for 
which  it  was  used  prior  to  the  change  in 
owmership. 

After  careful  consideration,  the  FAA 
concludes  that  with  clarification,  it  is  a 
reasonable,  general  interpretation  of  the 
provision  that  is  in  line  with  the 
perceived  legislative  intent.  Further,  it 
could  simplify  the  administration  of  the 
exemption  and  is  the  type  of  guideline 
that  the  FAA  would  itself  have  to  use  in 
order  to  administer  the  small 
communities  exempticm.  However,  the 
FAA  concludes  that  there  are  several 
limitations  that  must  be  imposed  on  that 
general  interpretation  and  that  the 
interpretation  should  not  be 
incorporated  into  the  rule  itself. 

The  FAA  has  no  problem  with  the 
position  that  under  §  304  of  the  ASNA 
Act  an  exemption  issued  to  an  operator 
covering  efiglble,  two-engine  airplanes 
does  not  terminate  under  that  Act 
because  of  a  simple  change  in  the 
operator’s  name,  a  traditional  corporate 
merger  of  two  or  more  corporations 
(such  as  when  Southern  Airways,  Inc. 
and  Ozark  Air  Lines,  Inc.,  legally 
merged  under  the  State  and  Federal  law 
to  create  Republic  Airlines,  Inc.)  or 
because  of  a  traditional  corporate 
acquisition  of  one  company  by  another 
(such  as  when  Pan  American  World 
Airways,  Inc.,  legally  acquired  the 
corporate  assets  and  liabilities  of 
National  Airlines,  Inc.).  In  other 
situations,  however,  the  sale,  lease,  or 
other  disposition  of  an  airplane  covered 
by  an  exemption  would,  by  operation  of 
§  304,  terminate  that  exemption  at  the 
time  of  delivery  of  that  airplane  to 
another  legally  recognized  “person.” 

The  form  and  effect  of  a  particular 
disposition  and  subsequent  use  of 
affected  airplanes  may  need  to  be 
examined  to  determine  whether  it  is 
covered  by  the  termination  provisions  of 
§  304.  Thus,  §  91.307  is  a  generally 
applicable  rule  which  is  not  susceptible 
to  adequate  or  proper  expansion,  as 
suggested  by  the  commenter,  to 
delineate  regulatorily  each  factor  and 
consideration  that  could  affect  the 
application  of  the  law  to  every  case.  It 
would  be  neither  wise  nor  prudent  to 
attempt  to  do  so.  Accordingly,  the 
interpretation  and  application  §91.307  in 


implementing  §  304  will  be  a  matter  for 
determination  on  an  individual  basis. 

In  that  regard,  the  FAA  notes  that 
exemptions  under  the  Federal  Aviation 
Regulations  are  issued  to  persons  to 
whom  a  regulation  applies  and  grant 
particularized  relief  from  requirements 
under  specific  circumstances.  Part  91, 
Subpart  E,  prescribes  rules  applicable  to 
the  operators  of  the  specific  airplanes 
covered  by  the  rule.  Similarly, 
exemptions,  including  those  issued 
pursuant  to  §  91.307,  are  issued  to 
operators  and  cover  specific  activities  or 
airplanes.  Monitoring  of  termination 
dates  under  §  91.307  necessarily  can  be 
achieved  through  that  procedure 
because  an  exemption  is  not 
transferable  with  the  airplane  to  another 
person  and  a  new  operator  is  not 
authorized  to  operate  the  airplane 
covered  by  an  exemption  issued  to  a 
previous  operator.  In  the  cases  wdiere 
the  “exemption”  authorized  by  §  304 
does  not  terminate  by  operation  of  law, 
an  exemption  to  the  new  operator  would 
be  issued  routinely  to  cover  the  airplane 
and  its  operation  by  that  operator.  The 
procedures  of  FAR  Part  11  apply  to  the 
application  for  and  issuance  of  an 
exemption  to  an  eligible  operator. 
However,  for  an  original  issue 
exemption  based  on  seating  capacity  on 
December  1, 1979,  (covering  an  airplane 
not  previously  covered  by  such  an 
exemption),  the  nondiscretionary  aspect 
of  §  304  authority  to  grant  the  exemption 
constitutes  the  requisite  “good  cause” 
for  waiving  the  full  120-day  filing 
requirement  (§  11.25(b)).  Those  petitions 
should  be  made  at  least  30  days  before 
the  proposed  effective  date  of  the 
exemption.  Federal  Register  publication 
of  notice  of  receipt  of  petitions 
(§§  11.27(c)  and  (f))  and  disposition  of 
petitions  (§  11.27(e))  will  occur, 
however.  In  other  respects,  petitioners 
for  service  to  small  community 
exemptions  must  follow  Part  11 
procedures  and  present  sufficient 
information  to  determine  their 
qualification  for  an  exemption.  It  must 
provide  information  covering  operation 
of  specific,  eligible  airplanes  and  the 
seating  capacity  of  each  affected 
airplane  to  determine  maximum 
duration  of  the  exemption.  The 
exemption,  when  issued,  will  specify  the 
expiration  date  of  the  exemption  for 
each  airplane  covered  by  the  exemption 
document.  Modification  of  the 
exemption  after  issuance  will  permit 
airplanes  to  be  added  or  deleted  from 
the  exemption  under  the  rules.  Thus,  an 
operator  will  need  and  will  be  issued 
only  one  service  to  small  communities 
exemption  document  but  that  document 
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will  cover  all  eligible  airplanes  covered 
by  the  exemption  provisions. 

Other  Issues 

No  comments  were  received  that 
specifically  addressed  either  the  use  of 
“tradeoffs"  in  showing  compliance  with 
the  provision  of  Subpart  E  or  the 
proposal  not  to  extend  the  compliance 
plan  reporting  requirements  to  foreign 
operators  or  to  adjust  the  content 
requirements  for  plans.  Those  portions 
of  Notice  No.  80-7  are  adopted  as 
proposed. 

Several  foreign  commenters  suggested 
that  the  FAA  not  introduce  noise 
certification  as  an  operating  rule  for 
foreign  operators  because  of  the 
dangerous  precedent  this  could  create  in 
respect  of  other  airworthiness  matters. 
One  commenter  in  particular  suggested 
that  the  proposed  rule  would  be  die 
equivalent  of  the  United  States  failing  to 
recognize  as  valid  the  certificates  of 
airworthiness  of  foreign  registered 
aircraft  which  do  not  comply  with  Part 
36.  Similar  concerns  were  expressed  by 
several  commenters.  Apparently,  the 
basis  for  this  concern  was  the 
perception  of  the  unilateral  action  by  the 
United  States  previously  discussed  and 
the  effect  that  this  perception  could 
have  on  other  aircraft  certification  and 
airworthiness  agreements  reached  by 
ICAO  under  the  Chicago  Convention. 

This  amendment  is  directed  at  the 
operation  of  aircraft  in  the  United 
States.  It  is  not  directed  at  airworthiness 
certification  or  authority  of  ICAO 
member  States.  Article  33  of  the  Chicago 
Convention  requires  reciprocal 
recognition  of  certificates  of 
airworthiness  by  contracting  States, 
provided  that  the  requirements  under 
which  they  are  issued  are  equal  to  or 
more  stringent  than  ICAO  minimum 
standards.  It  was  argued  that,  because 
of  that  requirement,  the  United  States 
must  accept  for  all  operations  foreign 
registered  aircraft  certificated  to  Annex 
16  standards.  What  that  argument  fails 
to  consider  is  that  this  amendment  does 
not  in  any  way  affect  U.S.  recognition  of 
foreign  certificates  of  airworthiness.  It  is 
merely  a  restriction  on  operations  of 
certain  airplanes  in  and  out  of  U.S. 
airports.  Other  operations  of  affected 
airplanes,  such  as  overflights  of  U.S. 
territory,  are  not  affected.  If  the  United 
States  were  refusing  to  recognize  those 
foreign  airworthiness  certificates,  all 
operations  including  overflights  would 
be  prohibited.  Thus,  this  amendment  is 
clearly  an  operating  rule  and  not  an 
action  refusing  to  recognize  foreign 
certificates  of  airworthiness.  The 
Chicago  Convention,  in  Articles  11  and 
12,  recognizes  the  right  of  each 
contracting  State  to  promulgate  and 


enforce  rules  of  the  air,  as  long  as  they 
are  applied  to  the  aircraft  of  all 
contracting  States  without  distinction  as 
to  nationality.  Further,  as  previously 
discussed,  Article  38  recognizes  the  right 
of  any  State  to  adopt  necessary 
regulations  that  differ  fi-om  those 
established  by  an  international 
standard.  This  rule  falls  squarely  within 
those  authorities. 

It  is  also  important  to  note  that  the 
United  States  did  not  undertake  lightly 
this  action  to  promulgate  an  operating 
rule  but  did  so  only  after  repeated 
entreaties  to  ICAO  to  provide  leadership 
in  this  matter  and  with  adequate  notice 
of  U.S.  needs  and  intentions.  The  subject 
was  first  brought  under  international 
discussion  in  an  ICAO  special  meeting 
in  November  1969.  In  November  1976, 
the  United  States  announced  its 
intention  to  require  operators  engaged  in 
foreign  conunerce  in  the  United  States  to 
comply  with  the  operating  noise  limits 
rule  by  1985.  By  that  time  more  than  15 
years  will  have  elapsed  since  the  matter 
was  first  broached  in  the  ICAO.  At  this 
time,  based  on  their  May  1979  decision, 
there  is  no  assurance  that  the  ICAO  will 
endorse  an  international  standard 
governing  operating  noise  levels  even 
after  the  1988  date  in  that  decision. 

One  commenter  expressed  particular 
concern  with  the  possibility  that  some 
United  States  airports  would  apply  more 
stringent  regulations  of  their  own 
beyond  these  adopted  by  the  FAA.  That 
legitimate  concern,  however,  is  outside 
the  scope  of  the  subject  and  issues 
contained  in  Notice  No.  80-7  which  is 
based  on  Title  III  of  the  ASNA  Act.  It 
should  be  noted  that  Title  I  of  that  same 
Act  delineates  many  of  the  actions  that 
may  be  taken  by  airport  proprietors  and 
operators  to  identify  and  alleviate  an 
airport  community  noise  problem.  Title  I 
also  provides  for  rules  to  govern 
submission  of  these  proposed  actions  for 
FAA  review  on  an  airport-by-airport 
basis  and  charges  the  FAA  with  the 
responsibility  to  disapprove  any 
proposed  actions  or  combinations  of 
actions  that  “create  an  undue  burden  on 
interstate  or  foreign  commerce.”  At  this 
time,  the  FAA  is  preparing  regulatory 
action  to  implement  Title  I.  Must,  if  not 
all.  of  the  commenters’  concerns  will  be 
addressed  in  that  rulemaking 
proceeding. 

Several  commenters  noted  that  the 
Conference  Report  for  the  ASNA  Act 
urged  the  FAA  to  give  consideration  to 
hardship  situations  involving  smaller 
carriers  operating  four-engine  airplanes 
where  the  carrier  is  making  a  good  faith 
compliance  effort  but  needed  technology 
is  either  delayed  or  unavailable  and 
rigid  adherence  to  compliance  deadlines 


could  work  financial  havoc  and  deprive 
the  public  of  valuable  airline  service. 
Some  of  those  commenters 
recommended  expanding  this 
rulemaking  action  to  provide  specific 
criteria  for  granting  that  relief.  After 
careful  review,  the  FAA  finds  that  it 
cannot  meaningfully  improve  on  the 
admonition  of  the  Conference  Report  or 
on  the  provisions  of  FAR  §§  11.25  and 
11.27  which  contain  specific  procedures 
for  petitioning  and  for  granting  such 
petitions  under  the  rules  in  the 
particular  cases  presented.  Therefore, 
while  attention  is  specifically  directed  to 
the  guidance  provided  by  the  Congress, 
no  regulatory  expansion  or  amendment 
is  needed. 

Three  commenters  included  in  their 
submissions  requests  for  waivers  or 
exemptions  for  specific  foreign 
scheduled  air  carriers.  The  FAA  cannot 
consider  such  requests  in  the  context  of 
this  general  rulemaking  proceeding,  but 
will  consider  each  fully  documented 
request  submitted  in  accordance  with 
§  11.25  of  Part  11.  However,  pending 
adoption  of  this  amendment,  those 
requests  were  premature  in  seeking 
relief  from  requirements  not  yet  issued 
or  evaluated  by  those  commenters  to 
determine  whether  or  what  form  of  relief 
should  be  sought. 

Vin.  Section-by-Section  Analysis  of  the 
Amendment 

This  action  amends  Subpart  E  of  Part 
91  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  91)  which  contains  the 
operating  noise  limits  and  related 
requirements  that  apply  to  the  operation 
of  afiected  aircraft  to  or  from  airports  in 
the  United  States.  The  following 
discussion  outlines  the  changes  to  each 
affected  provision  reflecting  Title  III  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979. 

A.  Applicability  to  airplanes  engaged  in 
foreign  air  commerce 

Section  91.301(a)(l]  is  amended  to 
reflect  the  expanded  applicability  to 
Subpart  E  for  civil  subsonic  airplanes 
engaged  in  foreign  air  commerce  in  the 
United  States,  regardless  of  the  State  of 
registry  of  the  airplane.  The  provision  is 
restructured  and  a  new  paragraph 
added  to  provide  comparable  treatment 
for  foreign  registered  airplanes  with 
maximum  weights  of  more  than  75,000 
pounds.  The  new  paragraph  indicates 
that  Subpart  E  applies  if  the  airplane 
would  be  required  by  the  Federal 
Aviation  Regulations  to  have  a  U.S. 
standard  airworthiness  certificate  in 
order  to  conduct  the  operations  intended 
for  that  airplane  were  it  registered  in  the 
United  States.  It  also  clarifies  that  the 
rule  applies  to  operations  to  or  from  U.S. 
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airports,  not  to  overflights  of  the  United 
States.  A  new  paragraph  (a)(2)  is  added 
to  indicate  that  there  is  no  substantial 
need,  and,  thus,  no  requirement  at  this 
time  for  foreign  operators  to  submit 
compliance  plans  and  status  reports. 
Compliance  status  of  airplanes  operated 
in  the  United  States  by  foreign  operators 
can  be  adequately  monitored  through 
the  existing  mechanisms  covering  those 
operations  and  airplanes.  Accordingly, 
this  amendment  does  not  change 
§  91.308  to  expand  its  application  to 
foreign  operators.  Current  paragraph 

(a)(2),  concerning  civil  supersonic 
airplanes  not  affected  by  the  proposals, 
is  redesignated  as  paragraph  (a)(3). 

B.  Relationship  to  Part  36 

Paragraph  91.301(b)  is  revised  to 
expressly  incorporate  the  Part  36 
definitions  of  “Stage  2”  and  “Stage  3” 
noise  levels  and  of  airplanes  described 
in  terms  of  those  noise  levels  (“St^ge  2 
airplanes”  and  “Stage  3  airplanes”). 
Those  terms  are  used  whenever 
appropriate  to  identify  more  specifically 
the  applicable  Part  36  noise  levels  under 
Part  91,  Subpart  E.  The  paragraph  is  also 
expanded  to  provide  the  regulatory 
basis  for  the  Administrator  to  determine 
that,  solely  for  purposes  of  Subpart  E, 
noise  certifications  under  certain 
portions  of  ICAO  Annex  16  are 
substantially  compatible  with,  and 
achieve  results  equivalent  to  those 
achievable  under.  Part  36.  Those 
determinations  apply  only  to  subsonic 
airplanes  engaged  in  foreign  air 
commerce. 

C.  Tradeoff  provisions 

Paragraph  91.301(c),  governing  the 
limited  applicability  of  the  tradeoff 
provisions  of  §  C36.5(b)  in  showing 
compliance  with  Subpart  E,  is  deleted. 
That  change  implements  the  legislative 
authorization  to  use  “tradeoffs”  in 
showing  compliance  with  the  provision 
of  Subpart  E  (§  305  of  the  ASNA  Act). 

D.  Final  compliance  dates 

Section  91.303  is  amended  to  reflect 
the  legislative  authorization  (§§  303(b) 
and  304,  ASNA  Act)  for  extending  the 
final  compliance  dates  beyond  January 
1, 1985.  (For  some  airplanes,  full 
compliance  is  required  before  January  1, 
1983,  under  §  91.305(b)(2)(ii).)  The 
a^ected  provisions  govern  two-engine 
or  three-engine  airplanes  under  FAA 
approved  replacement  plans 
(§  91.305(d)(1))  or  under  the  small 
communities  exemption  provisions  for 
two-engine  airplanes  (§  91.306).  In  other 
respects,  the  Stage  2  or  Stage  3  noise 
levels  still  must  be  achieved  according 
to  the  phased  compliance  schedule  and 
by  all  affected  subsonic  airplanes  by 


January  1, 1985,  in  order  to  operate  in 
the  United  States. 

E.  Phased  compliance 

Section  91.305  prescribes  the  phased 
compliance  schedule  for  U.S.  registered 
airplanes  operated  under  Parts  121  or 
135,  including  provisions  for  extending 
those  dates  up  to  January  1, 1985.  under 
an  FAA  approved  plan  for  “replacement 
airplanes”  that  have  been  shown  to 
comply  with  specified  Part  36  noise 
levels.  This  amendment  expands  the 
general  applicability  of  that  section  to 
include  all  affected  airplanes  operated 
in  domestic  U.S.  air  commerce, 
regardless  of  their  State  of  registry. 

(That  change  is  necessary  to  ensure  that 
the  noise  abatement  objectives  of  the 
rule  are  not  inadvertently  subverted  in 
those  cases  where  U.S.  operators 
operate  foreign  registered  airplanes  in 
the  United  States  under  the  recently 
adopted  provisions  of  the  International 
Air  Transportation  Competition  Act  of 
1979.)  For  purposes  of  phased 
compliance,  the  rule  distinguishes 
between  airplanes  operated  in  domestic 
U.S.  air  commerce,  and  those  operated 
in  foreign  air  commerce  in  the  United 
States.  The  proposed  amendment  has 
been  rewritten  to  clarify  the 
applicability  of  each  provision,  including 
the  continued  applicability  of  phased 
compliance  to  U.S.  operators  of 
airplanes  engaged  in  domestic  and 
foreign  air  commerce  in  the  United 
States.  Hie  notable  exceptions  are  those 
airplanes  covered  by  approved 
apportionment  plans  to  engage  in 
foreign  air  commerce  and  the  airplanes 
operated  under  service  to  small 
communities  exemptions  (§  91.307(a)). 
The  exception  provision  of  §  91.305(b) 
has  been  clarified  to  indicate  that  for 
purposes  of  phased  compliance 
airplanes  covered  by  one  or  the  other  of 
the  exceptions  are  not  counted  among 
the  number  of  airplanes  for  which  noise 
level  compliance  must  be  shown  or 
which  may  not  be  operated  in  the 
United  States.  Accordingly,  the 
proportional,  phased  compliance  must 
be  achieved  by  the  remaining, 
unexcepted  airplanes. 

For  all  airplanes  engaged  in  foreign 
air  commerce  in  the  United  States, 
regardless  of  the  State  of  registry, 
compliance  is  required  as  follows: 

(1)  By  January  1, 1985,  for  all  affected 
airplanes  (except  those  identified  in 
paragraphs  (2)  and  (3)  below),  including 
those  previously  operated  under — 

(a)  An  approved  method  of 
appointment  (§  91.305(c)); 

(b)  An  approved  replacement  plan 
(§  91.306  (b)  and  (c);  and 

(c)  A  service  to  small  communities 
exemption  (§  91.307(a)(3)). 


(2)  By  January  1, 1986,  for  two-engine 
airplanes  scheduled  to  be  replaced 
under  an  approved  plan  (§  91.306(a)); 
and 

(3)  By  January  1. 1988,  for  two-engine 
airplanes  having  100  passenger  seats  or 
less  and  previously  operated  under  a 
service  to  small  communities  exemption 
(§  91.307(a)(2)). 

The  provision  for  apportionment  of 
airplanes  engaged  in  foreign  air 
commerce  by  U.S.  operators  under 
§  91.307  is  redesignated  under 
§  91.305(c).  That  provision  is  rewritten 
but  continues  to  permit  persons 
operating  airplanes  in  both  domestic 
and  foreign  air  commerce  in  the  United 
States  to  apportion  those  airplanes 
between  the  two  kinds  of  operations. 
That  is  accomplished  by  electing  to 
comply  with  the  requirements  for 
airplanes  operated  in  foreign  air 
commerce  with  respect  to  that  portion  of 
the  airplanes  operated  by  that  person 
shown,  under  an  FAA  approved  method 
of  apportionment,  to  be  engaged  in 
foreign  air  commerce  in  the  United 
States. 

F.  Replacement  airplanes 

Under  this  amendment,  §  91.305(c), 
governing  replacement  airplanes,  is 
redesignated  and  revised  imder  new 
§  91.306.  Specific,  additional  statutory 
requirements  are  implemented  for 
replacement  of  two-engine  and  three- 
engine  airplanes  in  accordance  with  the 
ASNA  Act.  The  contract  must  be 
executed  before  January  1, 1983,  and 
specify  delivery  of  a  Stage  3  airplane 
before  January  1, 1985,  for  replacing 
three-engine  airplanes  and  before 
January  1, 1986  for  replacing  two-engine 
airplanes.  This  amendment  incorporates 
those  requirements  and  dates  while 
preserving  the  existing  rule  for  other 
airplanes  covered  by  Subpart  E. 

Under  the  existing  rule,  the  effect  of 
which  is  unchanged  for  other  than 
certain  two-engine  and  three-engine 
airplanes,  §  91.305(c)  permits  continued 
operation  of  a  noncomplying  (“Stage  1”) 
airplane  after  the  applicable  phase 
compliance  date,  if  it  will  be  replaced 
before  the  final  compliance  date.  To 
continue  to  be  operated,  the  airplane 
must  be  covered  by  an  FAA  approved 
replacement  plan  (before  the  phased 
compliance  date)  with  a  scheduled 
delivery  (before  January  1, 1985)  of  an 
eligible  replacement  airplane.  To  be 
eligible,  that  airplane  must  have  been 
shown  to  comply  either  (1)  with  Stage  2 
or  Stage  3  noise  levels  before  issuance 
of  an  original  standard  airworthiness 
certificate  or  (2)  with  Stage  3  noise 
levels  before  issuance  of  a  standard 
airworthiness  certificate  other  than 
original  issue  (for  airplanes  that  have 
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been  reengined  or  otherwise  modified). 
The  existing  provisions  are  rewritten  to 
apply  only  to  airplanes  not  covered  by 
the  ASNA  Act  “new  technology  aircraft 
incentive”  (§  303)  and  to  clarify  that  the 
replacement  airplane  “ordered  and 
*  *  *  scheduled  for  delivery"  must  be 
under  a  “binding  contract,”  not  merely 
an  option  to  buy,  as  discussed  below.  In 
all  cases,  operation  of  the  airplane  to  be 
replaced  may  continue  until  the  dates 
specified  in  the  rule  but,  as  prescribed  in 
the  rule,  not  beyond  the  date  specified 
in  the  approved  plan.  Accordingly,  the 
ASNA  Act  does  not  address  any 
replacement  of  airplanes  subject  to  the 
existing  January  1, 1981,  compliance 
date.  To  operate  those  airplanes  to  be 
replaced  after  that  date  still  requires 
FAA  approved  replacement  plans  and 
binding  contracts  for  replacement 
airplanes  before  the  applicable  1981 
phased  compliance  dates. 

In  order  to  determine  whether 
acceptable  contractual  obligations 
supporting  a  replacement  plan  have 
been  executed  by  the  operator  of  the 
Stage  1  airplanes,  the  amendment 
provides  for  the  submission  of  a 
certified  application  for  approval  of  the 
replacement  plan.  Paragraph  91.306(d) 
applies  to  each  replacement  plan, 
including  any  revised  plan,  submitted 
for  approval  to  the  FAA.  It  requires 
operators  of  the  airplanes  to  be  replaced 
to  submit  to  the  FAA,  Director  of  the 
Office  of  Environment  and  Energy,  an 
application  containing  speciHed 
information  constituting  the  plan,  and 
certified  as  true  and  correct  (imder 
penalty  of  18  U.S.C.  1001),  upon  which 
the  FAA  may  rely  in  considering 
whether  to  approve  the  replacement 
plan.  More  than  one  airplane  may  be  the 
subject  of  a  single  replacement  plan.  On 
the  basis  of  the  application  and 
replacement  plan,  the  FAA  should  be 
able  to  determine  whether  a  mutually 
binding  contract  between  the  operator 
and  an  aircraft  manufacturer,  or  other 
source,  for  actual  and  timely  delivery  of 
an  eligible  replacement  airplane  has 
been  entered  into  as  contemplated 
under  §  303  of  the  ASNA  Act  and  new 
FAR  §  91.306. 

The  information  required  to  be 
included  in  the  application  should 
simplify  the  process  of  applying  for  and 
considering  approvals.  It  should  avoid, 
in  most  cases,  the  need  for  submitting 
the  actual  contracts  and  complex 
financing  documents  for  review  before  a 
replacement  plan  can  be  approved.  It 
should  provide  the  requisite  assurances 
that  replacement  of  the  airplanes 
covered  will  in  fact  occur  and  an  eligible 
replacement  airplane  will  be  put  into 
service  as  contemplated.  In  that  regard. 


an  approved  replacement  plan  will 
permit  the  continued  operation  of  the 
Stage  1  airplane  only  until  the  date 
speciHed  in  the  plan  or  its  expiration 
under  the  rule  and  only  so  long  as  the 
material  facts  and  representations  made 
by  the  operator  and  relied  upon  in  giving 
an  approval  continue  to  apply.  The  FAA 
contemplates  that  commercially  sound 
transactions  must  be  presented  in  order 
to  obtain  approval  of  each  replacement 
plan.  To  ensure  that  the  FAA  has 
adequate  information  to  make  that 
determination,  the  amendment  includes 
authority  to  request  from  the  applicant 
any  additional  information  or 
documentation  when  needed. 

G.  Service  to  small  communities 
exemption. 

The  statute  provides  for  issuance  of 
limited  exemptions  to  permit  Stage  1 
airplanes  powered  by  two  engines  to  be 
operated  after  otherwise  applicable 
interim  and  final  compliance  dates 
(§  304  of  the  ASNA  Act).  That  provision 
is  implemented  under  a  new  §  91.307. 
Under  that  section,  the  Administrator 
issues  to  operators  exemptions  covering 
specific  two-engine  airplanes  operating 
in  air  commerce  in  the  United  States. 
Paragraph  (a)  of  the  new  section 
provides  the  statutory  dates  for 
termination  of  the  exemption;  that  is, 
January  1, 1985,  for  airplanes  with  more 
than  100  passenger  seats  and  January  1, 
1988,  for  airplanes  with  100  passenger 
seats  or  less.  Also,  as  specified  in  Ae 
ASNA  Act,  if  an  airplane  covered  by  an 
exemption  is  sold,  or  otherwise  disposed 
of,  to  another  person  on  or  after  January 
1, 1983,  the  exemption  terminates  on  the 
date  of  delivery  to  that  person.  Because 
exemptions  are  issued  to  operators,  are 
nontransferable,  and  cover  specified 
airplanes,  operation  of  an  exempted 
airplane  by  another  person  will  require 
the  new  operator  to  show  any  required 
compliance,  or,  if  eligible,  obtain  an 
exemption  covering  its  operation  of  that 
airplane,  before  operating  it.  Paragraph 
(b)  contains  the  statutory  provision 
indicating  that  the  airplane’s  seating 
capacity,  which  dictates  the  maximum 
duration  of  the  exemption,  is  governed 
by  that  shown  to  exist  on  December  1, 
1979,  or  an  earlier  date  established  for 
that  airplane  by  the  Administrator. 

H.  Compliance  plans  and  status. 

Amendments  to  §  91.308  do  not 
include  any  extension  of  the 
requirements  for  submitting  compliance 
plans  and  status  reports  to  foreign 
operators.  However,  several  changes  in 
the  rule,  primarily  affecting  U.S. 
operators  engaged  in  both  domestic  and 
foreign  air  commerce,  are  adopted  to 
reflect  more  clearly  the  changes  in  the 


operating  noise  limit  requirements. 
Paragraph  (a)  is  amended  to  cover 
airplanes  under  foreign  registry  that  are 
operated  by  U.S.  operators  in  the  United 
States.  Editorial  changes  are  made  in 
paragraphs  (b)(2)  and  (3)  to  reflect  the 
Amendments  to  other  sections. 

Paragraph  (c)(3)  is  amended  so  affected 
U.S.  operators  can  break  down  the  total 
number  of  airplanes  engaged  in 
domestic  U.S.  air  commerce  and  in 
foreign  air  commerce  in  the  United 
States,  as  well  as  the  total  number  of 
airplanes  in  each  of  those  classes  that 
are  powered  by — (1)  four  turbojet 
engines  with  no  bypass  ratio  or  with  a 
bypass  ratio  less  fiian  two;  and  (2)  any 
other  bypass  ratio  engines  or  number  of 
engines.  U.S.  operators  can  also  report 
the  number  of  two-engine  airplanes  in 
each  class  operated  under  a  service  to 
small  communities  exemption.  Under 
this  amendment,  current  paragraph 
(c)(4)(x)  is  amended  to  govern  only 
retirements  of  DC-8  and  B-707  airplanes 
operated  in  domestic  U.S.  air  commerce 
and  a  new  paragraph  (c)(4)(xi)  covers 
those  airplanes  operated  in  foreign  air 
commerce  in  the  United  States.  Several 
paragraphs  are  redesignated  and  a  new 
paragraph  (c)(4)(xiv)  is  added  to  cover 
each  airplane  operated  under  an 
exemption  issued  to  the  operator, 
including  those  operated  under  a  service 
to  small  communities  exemption. 
Corresponding  reporting  codes  are 
amended  or  added  to  paragraph  (c)(5)  to 
reflect  those  Amendments  to  the 
compliance  plan  and  status  reporting 
requirements  affected  by  the  ASNA  Act. 
Compliance  plans  and  status  reports 
providing  the  information  in  the  changed 
rule  will  not  be  required  until  the 
operator  submits  a  new  or  revised  plan 
and  report  after  the  effective  date  of  this 
Amendment. 

Effective  and  Compliance  Dates 

In  light  of  the  objectives  and  effects  of 
this  amendment,  it  is  being  made 
effective  upon  publication  in  the  Federal 
Register.  The  amendments  of 
§§  91.303 — 91.308  include  specific  relief 
from  the  ciurent  requirements  of 
Subpart  E  for  domestic  operations.  Since 
some  of  those  operators  must  meet  the 
first  phased  compliance  on  January  1, 
1981,  those  amendments  should  become 
effective  as  soon  as  possible  to  provide 
the  relief  contemplated  under  the  ASNA 
Act.  For  foreign  operators  brought  under 
Part  91  Subpart  E  by  this  action,  the 
amendment  requires  compliance  by 
January  1, 1985, 1986,  or  1988  (depending 
on  the  airplane  affected),  regardless  of 
when  the  amendment  becomes  effective. 
This,  it  provides  compliance  dates  that 
exceed  the  required  30-day  prior  notice 
of  regulatory  requirements.  Accordingly, 
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1  Hnd  that  good  cause  exists  for  making 
this  amendment  to  Subpart  E  of  Part  91 
effective  upon  its  publication  in  the 
Federal  Register. 

Adoption  of  the  Amendment 

Accordingly,  Subpart  E  of  Part  91  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  91]  is  amended,  effective 
November  28, 1980,  as  follows;  ^ 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 
***** 

Subpart  E— Operating  Noise  Limits 

1.  By  amending  §  91.301  as  follows; 

a.  By  revoking  paragraph  (c)  and 
marking  it  “[Reserved]." 

b.  By  redesignating  paragraph  (a](2]  as 
paragraph  (a](3]  and  by  adding  a  new 
paragraph  (a)(2)  and  amending 
paragraphs  (a)(1)  and  (b)  to  read  as 
follows; 

§  91.301  Applicability;  relation  to  Part  36. 

(a)  *  *  * 

(1)  Sections  91.303,  91.305,  91.306,  and 
91.307  apply  to  civil  subsonic  turbojet 
airplanes  with  maximum  weights  of 
more  than  75,000  pounds  and — 

(1)  If  U.S.  registered,  that  have 
standard  airworthiness  certificates;  or 

(ii)  If  foreign  registered,  that  would  be 
required  by  this  chapter  to  have  a  U.S. 
standard  airworthiness  certiffcate  in 
order  to  conduct  the  operations  intended 
for  the  airplane  were  it  registered  in  the 
United  States. 

Those  sections  apply  to  operations  to  or 
from  airports  in  die  United  States  under 
this  part  and  Parts  121, 123, 129,  and  135 
of  this  chapter. 

(2)  Section  91.308  applies  to  U.S. 
operators  of  civil  subsonic  turbojet 
airplanes  covered  by  this  subpart.  That 
section  applies  to  operators  operating  to 
or  from  airports  in  die  United  States 
under  this  part  and  Parts  121, 123,  and 
135  but  not  to  those  operating  under  Part 
129  of  this  chapter. 

***** 

(b)  Unless  otherwise  specifled,  as 
used  in  this  subpart  “Part  36"  refers  to 
14  CFR  Part  36,  including  the  noise 
levels  under  Appendix  C  of  that  part, 
notwithstanding  the  provisions  of  that 
part  excepting  certain  airplanes  ffom  the 
specified  noise  requirements.  For 
purposes  of  this  subpart,  the  various 
stages  of  noise  levels,  the  terms  used  to 
describe  airplanes  with  respect  to  those 
levels,  and  the  terms  “subsonic 
airplane"  and  “supersonic  airplane" 
have  the  meanings  specified  under  Part 
36  of  this  chapter.  For  purposes  of  this 
subpart,  for  subsonic  airplanes  operated 
in  foreign  air  commerce  in  the  United 


States,  the  Administrator  may  accept 
compliance  with  the  noise  requirements 
under  Aimex  16  of  the  International 
Civil  Aviation  Organization  when  those 
requirements  have  been  shown  to  be 
substantially  compatible  with,  and 
achieve  results  equivalent  to  those 
achievable  under.  Part  36  for  that 
airplane.  Determinations  made  under 
these  provisions  are  subject  to  the 
limitations  of  §  36.5  of  this  chapter  as  if 
those  noise  leyels  were  Part  36  noise 
levels. 

2.  By  revising  §  91.303  to  read  as 
follows; 

§  91.303  Final  compliance;  Subsonic 
airplanes. 

Except  as  provided  in  §§  91.306  and 
91.307,  on  and  after  January  1, 1985,  no 
person  may  operate  to  or  ^m  an  airport 
in  the  United  States  any  subsonic 
airplane  covered  by  this  subpart,  unless 
that  airplane  has  been  shown  to  comply 
with  Stage  2  or  Stage  3  noise  levels 
under  Part  36  of  this  chapter. 

3.  By  revising  §  91.305  to  read  as 
follows; 

§  91.305  Phased  compliance  under  Parts 
121,  and  135:  Subsonic  airplanes. 

(a)  General.  Each  person  operating 
airplanes  imder  Parts  121  or  135  of  this 
chapter,  regardless  of  the  State  of 
registry  of  the  airplane,  shall  comply 
with  this  section  with  respect  to 
subsonic  airplanes  covered  by  this 
subpart. 

(b)  Compliance  schedule.  Except  for 
airplanes  shown  to  be  operated  in 
foreign  air  commerce  under  paragraph 

(c)  of  this  section  or  covered  by  an 
exemption  (including  those  issued  under 
§  91.307),  airplanes  operated  by  U.S. 
operators  in  air  commerce  in  the  United 
States  must  be  shown  to  comply  with 
Stage  2  or  Stage  3  noise  levels  under 
Part  36,  in  accordance  with  the  following 
schedule,  or  they  may  not  be  operated  to 
or  from  airports  in  the  United  States: 

(1)  By  January  1, 1981: 

(1)  At  least  one  quarter  of  the 
airplanes  that  have  four  engines  with  no 
bypass  ratio  or  with  a  bypass  ratio  less 
that  two. 

(ii)  At  least  half  of  the  airplanes 
powered  by  engines  with  any  other 
bypass  ratio  or  by  another  number  of 
engines. 

(2)  By  January  1, 1983: 

(i)  At  least  one  half  of  the  airplanes 
that  have  four  engines  with  no  bypass 
ratio  or  with  a  bypass  ratio  less  than 
two. 

(ii)  All  airplanes  powered  by  engines 
with  any  other  bypass  ratio  or  by 
another  munber  of  engines. 

(c)  Apportionment  of  airplanes.  For 
purposes  of  paragraph  (b)  of  this 


section,  a  person  operating  airplanes 
engaged  in  domestic  and  foreign  air 
commerce  in  the  United  States  may 
elect  not  to  comply  with  the  phased 
schedule  with  respect  to  that  portion  of 
the  airplanes  operated  by  that  person 
shown,  imder  an  approved  method  of 
apportionment,  to  be  engaged  in  foreign 
air  commerce  in  the  United  States. 

4.  By  adding  a  new  §  91.306  to  read  as 
follows: 

§  91.306  Replacement  airplanes. 

A  Stage  1  airplane  may  be  operated 
after  the  otherwise  applicable 
compliance  dates  prescribed  under 
§§  91.303  and  91.305  if,  under  an 
approved  plan,  a  replacement  airplane 
has  been  ordered  by  the  operator  under 
a  binding  contract  as  follows: 

(a)  For  replacement  of  an  airplane 
powered  by  two  engines,  until  January  1, 
1986,  but  not  after  the  date  specified  in 
the  plan,  if  the  contract  is  entered  into 
by  January  1, 1983,  and  specifies 
delivery  before  January  1, 1986,  of  a 
replacement  airplane  which  has  been 
shown  to  comply  with  Stage  3  noise 
levels  under  Part  36  of  this  chapter. 

(b)  For  replacement  of  an  airplane 
powered  by  three  engines,  until  January 
1, 1985,  but  not  after  the  date  specified 
in  the  plan,  if  the  contract  is  entered  into 
by  January  1, 1983,  and  specifies 
delivery  before  January  1. 1985,  of  a 
replacement  airplane  which  has  been 
shown  to  comply  with  Stage  3  noise 
levels  under  Part  36  of  this  chapter. 

(c)  For  replacement  of  any  oUier 
airplane,  until  January  1, 1985,  but  not 
after  the  date  specified  in  the  plan,  if  the 
contract  specifies  delivery  before 
January  1, 1985,  of  a  replacement 
airplane  which — 

(1)  Has  been  shown  to  comply  with 
Stage  2  or  Stage  3  noise  levels  under 
Part  36  of  this  chapter  prior  to  issuance 
of  an  original  standard  airworthiness 
certificate;  or 

(2)  Has  been  shown  to  comply  with 
Stage  3  noise  levels  under  Part  36  of  this 
chapter  prior  to  issuance  of  a  standard 
airworthiness  certificate  other  than 
original  issue. 

(d)  Each  operator  of  a  Stage  1  airplane 
for  which  approval  of  a  replacement 
plan  is  requested  under  this  section 
shall  submit  to  the  FAA  Director  of  the 
Office  of  Environment  and  Energy  an 
application  constituting  the  proposed 
replacement  plan  (or  revised  Plan)  that 
contains  the  information  specified  under 
this  paragraph  and  which  is  certified 
(under  penalty  of  18  U.S.C.  1001)  as  true 
and  correct.  Each  application  for 
approval  must  provide  information 
corresponding  to  that  specified  in  the 
contract,  upon  which  the  FAA  may  rely 
in  considering  its  approval,  as  follows: 
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(1)  Name  and  address  of  the 
applicant. 

(2)  Aircraft  type  and  model  and 
registration  number  for  each  airplane  to 
be  replaced  under  the  plan. 

(3)  Aircraft  type  and  model  of  each 
replacement  airplane. 

(4)  Scheduled  dates  of  delivery  and 
introduction  into  service  of  each 
replacement  airplane. 

(5)  Name  and  addresses  of  the  parties 
to  the  contract  and  any  other  persons 
who  may  effectively  cancel  the  contract 
or  otherwise  control  the  performance  of 
any  party. 

(6)  Information  specifying  the 
anticipated  disposition  of  the  airplanes 
to  be  replaced. 

(7)  A  statement  that  the  contract 
represents  a  legally  enforceable,  mutual 
agreement  for  delivery  of  an  eligible 
replacement  airplane. 

(8)  Any  other  information  or 
documentation  requested  by  the 
Director,  Office  of  Environment  and 
Energy  reasonably  necessary  to 
determine  whether  the  plan  should  be 
approved. 

5.  By  revoking  §  91.307  and 
substituting  for  it  a  new  §  91.307  to  read 
as  follows: 

§  91.307  Service  to  small  communities 
exemption:  Two-engine,  subsonic  airplanes. 

(a)  A  Stage  1  airplane  powered  by  two 
engines  may  be  operated  after  the 
compliance  dates  prescribed  under 

§§  91.303,  91.305,  and  91.306,  when,  with 
respect  to  that  airplane,  the 
Administrator  issues  an  exemption  to 
the  operator  from  the  noise  level 
requirements  under  this  subpart.  Each 
exemption  issued  under  this  section 
terminates  on  the  earlier  of  the  following 
dates — 

{!)  For  an  exempted  airplane  sold,  or 
otherwise  disposed  of,  to  another  person 
on  or  after  January  1, 1983 — on  the  date 
of  delivery  to  that  person; 

(2)  For  an  exempted  airplane  with  a 
seating  configuration  of  100  passenger 
seats  or  less — on  January  1, 1988:  or 

(3)  For  an  exempted  airplane  with  a 
seating  configuration  of  more  than  100 
passenger  seats — on  January  1, 1985. 

(b)  For  purposes  of  this  section,  the 
seating  configuration  of  an  airplane  is 
governed  by  that  shown  to  exist  on 
December  1, 1979,  or  an  earlier  date 
established  for  that  airplane  by  the 
Administrator. 

6.  By  amending  §  91.308  as  follows: 

a.  By  amending  the  section  heading  to 
read  as  follows: 

§  91.308  Compliance  plans  and  status:  U.S. 
operators  of  subsonic  airplanes. 

b.  By  amending  paragraph  (a)  by 
deleting  the  words  "Each  operator  of  a 
civil  subsonic  airplane  covered  by  this 


subpart’’  and  substituting  for  them  the 
words  “Each  U.S.  operator  of  a  civil 
subsonic  airplane  covered  by  this 
subpart  (regardless  of  the  State  of 
registry).’’ 

c.  By  amending  paragraph  (b)(2)  by 
deleting  the  words  “airplane  types’’  and 
substituting  for  them  the  word 
“airplanes.” 

d.  By  amending  paragraph  (b)(3)  after 
the  words  “applicable  to  that  airplane” 
by  deleting  the  word  “type”  and  after 
the  words  “through  1985”  by  adding  the 
words  “or  until  any  later  compliance 
date  for  that  airplane  prescribed  under 
this  subpart,”. 

e.  By  amending  paragraph  (c)(3)  to 
read  as  follows: 

****** 

(C)  *  *  . 

(3)  The  total  number  of  airplanes 
covered  by  this  section  and  in  each  of 
the  following  classes  and  subclasses: 

(i)  Airplanes  engaged  in  domestic  air 
commerce. 

(A)  Airplanes  powered  by  four 
turbojet  engines  with  no  bypass  ratio  or 
with  a  bypass  ratio  less  than  two. 

(B)  Airplanes  powered  .by  engines 
with  any  other  bypass  ratio  or  by 
another  number  of  engines. 

(C)  Airplanes  covered  by  an 
exemption  issued  under  §  91.307  of  this 
subpart 

(ii)  Airplanes  engaged  in  foreign  air 
commerce  under  an  approved 
apportionment  plan. 

(A)  Airplanes  powersd  by  four 
turbojet  engines  with  no  bypass  ratio  or 
with  a  bypass  ratio  less  than  two. 

(B)  Airplanes  powered  by  engines 
with  any  other  bypass  ratio  or  by 
another  number  of  engines. 

(C)  Airplanes  covered  by  an 
exemption  issued  under  §  91.307  of  this 
subpart. 

***** 

f.  By  amending  paragraph  (c)(4)(x) 
after  the  words  “For  DC-8  and  B-707 
airplanes”  by  adding  the  words 
“operated  in  domestic  U.S.  air 
commerce.” 

g.  By  revoking  paragraph  (c)(4)(vii) 
and  marking  it  “(Reserved)”. 

h.  By  amending  paragraph  (c)(4)(xii) 
by  deleting  the  reference  to  “§  91.307  of 
this  subpart”  and  substituting  for  it  the 
words  “§  91.305(c)  of  this  subpart.” 

i.  By  redesignating  paragraphs 

(c)(4)(xi),  (xii),  (xiii),  and  (xiv)  as 
paragraphs  “(c)(4)(xii),”  “(c)(4)(xui).’’ 
“(c)(4)(xv),”  and  “(c)(4)(xvi),” 
respectively,  and  adding  two  new 
paragraphs  “(c)(4)(xi),”  and  “(c)(4)(xiv)” 
to  read  as  follows: 
***** 

(c)  *  *  * 

(4)  *  *  * 

(xi)  For  DC-8  and  B-707  airplanes 


operated  in  foreign  air  commerce  in  the 
United  States,  which  have  been  or  will 
be  retired  from  service  in  the  United 
States  without  replacement  between 
April  14, 1980,  and  January  1, 1985,  the 
appropriate  code  prescribed  under 
paragraph  (c)(5)  of  this  section  followed 
by  the  actual  or  scheduled  month  and 
year  of  retirement  of  the  airplane  from 
service; 

***** 

(xiv)  For  airplanes  covered  by  an 
exemption  issued  to  the  operator 
granting  relief  from  noise  level 
requirenients  of  this  subpart,  the 
appropriate  code  prescribed  under 
paragraph  (c)(5)  of  this  section  followed 
by  the  actual  or  scheduled  month  and 
year  of  expiration  of  the  exemption  and 
the  appropriate  code  and  applicable 
dates  which  indicate  the  compliance 
strategy  planned  or  implemented  for  the 
airplane. 

***** 

j.  By  amending  paragraph  (c)(5)  by 
amending  the  description  for  code 
“RET"  and  by  adding  two  new  codes 
“RFC”  and  “EXD”  after  the  code  “RET” 
to  read  as  follow's; 

RET — For  DC-8  and  B-707  airplanes 
operated  in  domestic  U.S.  air  commerce  and 
retired  from  service  in  the  United  States 
without  replacement  between  January  24, 

1977,  and  January  1, 1985. 

RFC — For  DC-8  and  B-707  airplanes 
operated  by  U.S.  operators  in  foreign  air 
conunerce  in  the  United  States  and  retired 
from  service  in  the  United  States  without 
replacement  between  April  14, 1980,  and 
January  1, 1985. 

EXD— For  airplanes  exempted  from 
showing  compliance  with  the  noise  level 
requirements  of  this  subpart 
(Secs.,  307,  313(a),  601(a),  603,  and  611(b). 
Federal  Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  1348, 1354(a),  1421(a),  1423,  and 
1431(b));  sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  Title 
III,  Aviation  Safety  and  Noise  Abatement  Act 
of  1979  (Pub.  L.  96-193:  94  Stat  50);  49  CFR 
1.47(m):  Title  I.  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et  seq.); 
Executive  Order  11514,  March  5. 1970)) 

Note. — The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
signiBcant  under  Executive  Order  12044  as 
implemented  by  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26, 1979). 

A  copy  of  the  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  person  identiBed  above  under 
the  caption  “For  Further  Information 
Contact". 

Issued  in  Washington,  D.C.,  on  November 
17, 1980. 

Langhorne  Bond, 

Administrator. 
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